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Supreme Court of Appeals of Virginia 
.A.T RICHMOND. . . 
Record 2186 
ELIZABETH C. DEITRICK, 
versus 
I. N. LEADBETTER. M. B. BOWLES AND R. F. 
SANFORD . 
PE.TITION FOR WRIT OF ERROR. 
To the Honorable Justices of the Supreme Court of .Appeals 
of Virginia: 
Your petitioner, Elizabeth C. Deitrick, respectfully repre-
sents that she is aggrieved by the 'final decree of the Circuit 
Court of Henrico County entered on the ·14th day of Mareh, 
19:l9, in a certain equity proceeding lately pending in said 
Court, .wherein your petitioner was the respondent, and I. N. 
Leadbetter, M. B. Bowles and R. F. Sanford were complain-
ants. A transcript of the record of the decree complained · 
ofis herewith presented as a part of this petition. 
STATEMEN:T OF THE CASE. 
Your petitioner is the owner of property known as 4804 
Chamberlayne Avenue, located in the County of Henrico, 
Virginia. adjacent to the City of Richmond. Petitioner 
28 and her husband, both *elderly people, have for the past 
:fifteen months been renting certain rooms in their home 
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to tourists, ·as have many other people in the same neighbor..:. 
hood. Petitioner and her husband bought the property lo-
cated at the above-named address and paid the sum of Seven 
Thousand Seven Hundred Fifty ($7,750.00) Dollars for the 
same. A number of homes were taking in tourists in the 
neighborhood, and she boug·ht the property for this distinct 
purpose and, later spent the further sum of Seven Hundred 
Eighty-five ($785.00) Dollars on the property to make it avail-
able to accommodate tourists. Your petitioner and her family 
live in this house. 
Chamberlayne Avenue, a Richmond avenue, extends into 
the County of Henrico six blocks. Two of these county blocks 
have 1:,ix tourists homes on them, which include petitioner's 
home. Some of the other tourist homes on these blocks have 
been operated for a period of as long as seven years ; some 
only for three or four years. There are several duplex houses 
and one twelve-family apartment house in the county. There 
are twP.nty-nine tourist homes and several apartment houses 
and other places of business on Chamberlayne Avenue hr 
the City of Richmond. The restrictions on the six tourist 
homes and duplex houses in the county are the same. 
Petitioner and her husband were renting out four bed-
rooms in their home and were themselves sleeping, in the 
dining room. Petitioner applied to the County Engineer for 
a permit to build two small rooms, one above the other, on 
t]ie rear of their house to be. used entirely by members of · 
H* their immediate family for sleeping purposes. *It was 
not the intention of the petitioner to use said rooms to rent 
to tourists. The permit was i1:,sued and petitioner started 
work on the two additional rooms and had dug the foundation 
when an injunction suit was brought by the complainants to 
prevent the erection of the Raid rooms, . and asking· for a 
declaratory judgment to construe the restrictions in the deed 
to see whether petitioner could operate a tourist home at 
that address. 
It waR shown that one of the three complainants took in 
tourists occasionally, and that the other two complainants 
had rP.latives boarding with them. The complainants did 
not try to enjoin any of the other five tourist home operators 
and i;;tated that if the petitioner abandoned the idea of build-
ing· the two additional rooms they would not object to her 
continuing to operate a tourist home. · 
The facts i;;l10w that in the past twelve years Ohamber-
layne · Avenue has changed to a considerable extent from an 
exclusive residential district to one in which tourist homes 
and boarding houses have developed. This was due to the 
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fact that the Richmond-Washington Highways Nos. 1 and 2 
run into Chamberlayne Avenue, and with the building of these 
highways a large number of cars and trucks pass daily in 
fr.ont of the homes on Chamberlayne Avenue, making consid-
erable noise and depriving the property of some of its resi-
dential value. It was shown that five thousand six hundred 
seventy-five (5,675) trucks, automobiles and buses pass peti-
tioner's home every twenty-four hours, and that many of the 
old home-owners on this avenue, after No. 2 highway was 
constructed, moved away, and either sold their homes or 
rented them for tourist purposes. 
4'"' . ·The lower Court ruled that the petitioner was not 
using her property in such a. manner that it created a 
nuisance by taking tourists, and that such taking of tourists 
waR not in itself injurious or offensive to a good residential 
neighborhood within the meaning of restriction No. 3, but 
based its decision entirely upon a construction of restriction 
No. 5 and held that the taking of tourists was using her prop-
erty for other than re.sidential purposes. 
The restrictions a re as follows : 
Re.~triction No. 3 : ''That no part of said premises or of 
the building that inay be erected thereon, shall be used for 
any purpose or in any manner that will create a nuisance, or 
make such usP. of said premises injurious or offensive to a 
good residential neighborhood.'' 
As pointed out above, the Court held that petitioner had 
not violated this restriction. 
Restriction No. fi. however, reads as follows: 
Re.c;triction No. 5: '' That said land shall not be used ex-
cept for residential purposes.'' 
The Court held that petitioner violated this restriction by 
taking in tourists and was not using the property for resi-
dential purposes. 
THE ISSUE. 
As no question of conducting· a nuisance is involved, and 
as the lower Court based its opinion entirely upon a. construc-
tion of restriction No. 5, it is, therefore, submitted that 
5• there is only •one issue before the Court; namely, 
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Whether the taking in of· to'U,rists for the night is in viola-
tion of restriction No. 5, which says that "the property shall 
not be used except for residential purposes''. 
· In diRcussing this issue it may be well to understand what 
tourists are. They are simply people, generally from other 
states, who are travelling through Virginia and stop over-
night or for a greater length of time while visiting the neigh-
borhood, and then either return home or go on to other places. 
They are generally a responsible type of person having suf-
ficient money to enable them to travel, and are generally ac-
. companied by some menrbP.rs of their families. They may 
take ·their meals at the homes in which they spend the night, 
or obtain their meals elsewhere. In the instant case, no 
mP.als were furnished by your petitioner. 
Tourists pass through a community in greater numbers at 
different seasons of the year, and the tourist homes have no 
steady or general demand upon them for accommodations. 
Such tourist homes are generally run by respectable people 
wh9 are endeavoring to make a living in this way. The tour-
ist home should not be confused with the tourist camp, which 
sometimes caters to a much lower element of society._ The 
State of Virginia does everything in its power to encourage 
tourists to visit and pass through Virginia, and at certain 
seasons of the year the hotels are unable to accommodate the 
p:reat number of visitors to this State. 
6* *Now. in discussing restriction No. Q with regard to 
the question of whether or not the taking in of tourists 
is using a private home for other than residential purposes, 
it is. of course, conceded that restrictions can be placed in 
deeds which would. prohibit the use of a home for this pur-
pose, but that the meaning of the words in a covenant should 
not be extended to prevent the fair and free use of private 
property, and all doubts should be resolved in favor of natural 
· rights and free use of property and against restrictions. 
Deut.c:ch v. Mortgage Seciirit·ies Company, 123 S. E. 793, 96 
W. Va. 676. 
Certainly by occupying the premises themselves, your peti-
tioner's family is using the property strictly for residential 
purposes. The question is whether or not, in addition to 
living there, she occasionally permits tourists to stay for 
short. periods of time, each of them in turn using the prop-
erty solely as their place of abode or residence for the time 
being·, is using the property for anything other than resi-
dential purposes. 
The construction of this type of covenant has generally 
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arisen more .often in connection with the type of building that 
is being erected on said property,. but the principle involved · 
is the same; namely, the use to which the property may b~ , 
put where it is restricted to residential purposes only. Ther~ 
are many types of covenants that are used in connection with 
re$idential property, some of which might .possibly preve:r1t 
the use of a private home for taking roomers or t~urists. 
These are generally covenants, however, which restrict 
7• the use of the property against any building except 4tc'a 
dwelling house'' or '' one dwelling house'' or '' a dwell-
ing·" or a building designated for a "single family", and 
where such convenants exist an apartment house could not 
be erected as the same would house more than one family. 
Eltriech v. Leicht Real Estate Company, 107 S. E. 735, 130 
Va .. 227, 18 A. L. R.' 441. 
And a restriction that four lots should constitute a 'build-
il!g site for one residence · only restricted the use of the lot 
to residential purposes. 1Vhitehurst v. Bur.(Jess, 107 :S. E. 
630. 130 Va. 372. 
But the contrary rule seems to be that any kind of build-
ing devoted exclusively to residence purppses, whether a du-
plex house or an apartment house, may be erected under a 
cov,mant limiting the use of the property to residential pur-
poses only. 
"Kentucky.-McMurtry v. Phillips Inve.';t. Co. (1898'), 103 
Ky. 308, 40 L. R. A. 489, 45 S .. W. 96; Striick v. Kihler (1920), 
187 Ky. 517, 219 S. W. 435. 
"Michi.Qan.-Tillotson v. Gre_qory (1908), 151 Mich. 128, 
114 N. W. 1025; Main v. Mulliken (1913), 176 Mich. 443, 142 
N. W. 782; Casterton, v. Plotkin (1915), 188 -Mich. 333, 154 N. 
/ W. 151: Teagan v. Keywell (1920), .... Mich ..... , 180 N. 
w. 454 .. 
'' New York.-"AfcDonald v. Spang (1907), 55 Misc. 332, 105 
N. Y.. Rupp. 617. 
"Ohio.=-Hitnt v. Held (1914), 90 Ohio St. 280, L. R. A. 
1915D, 543, 107 N. E. 765, Ann. Cas. 19160, 1051; Arnoff v. 
WiJltiam.s (1916), 94 Ohio St. 145, 113 N. E. 661. 
''(Janada.-Re Robertson (1911), 25 Ont. L. Rep. 286, 20 
Ont. Week. Rep. 712, 3 Ont. Week. N. 431. 
'' Thus a covenant in that form does not prohibit an apart-
ment house costing $40.000 with accommodations for a com-
mon dining room laundry tubs, and storage rooms. McMurtr'!} 
. v. Phillips Inves~. Co. (Ky.), su.pra. 
'1 
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8,. 8 " In that case it was contended that the words 'resi-
dence purposes' conveyed the °idea of a single residence 
for a single family; or; at any rate, excludes the idea of 
a number of residences under the same roof or in the same 
house. The court says: 'We think, however, that to give 
the language used this meaning would be to extend its scope 
beyond the expressed intention of the parties.' As the house 
in controversy is to be used for residence purposes only, it 
is construed as not prohibited by the restrictive clause. 
'' And a covenant tha.t property shall be used for residence 
purposes only, the residences to be at least two stories high,. 
does not prohibit the erection of a four-family flat building 
two stories hig·h. Tillotson v. Gregory (Mich.), supra. 
"A restriction that the buildings shall be used for resi-
d,:mce purposes only does not preclude the erection of an 
apartment house. Strnck v. Kohler (Ky.) and Teagan v. Key-
u,ell (-Mich.),, supra. 
'' In the latter ease, the court says there is a clear distinc-
tion between a restriction that property shall ~e used for 
residence purposes _only, and one ·where the residence is con-
fined to a dwelling house. 
'' So, a restriction to residence purposes only does not pre-
vent the erection of a fourteen-family apartment house if 
the building can be kept within the permitted size and style 
of architecture. Casterton, v. Plotkin (1915), 188 Mich. 333, 
154 N. W. 151. 
'' And a covenant that the land shall be used for residence 
purposes only, and not for any trade or business, is not vio-
lated by the erection of a three-suite dwelling house with one 
entrance. Re Robertson (Ont.)~ supra. 
'' A restriction to residence purposes only doe.s not pre-
vent the erection of a double or two-family house on the prem-
ises. Hunt v. Held (Ohio), sitpra. The contention was that 
the use of the term 'only' prevented the erection of houses 
to accommodate more than one family. ·But the court says: 
'We are unable to see the distinction. * • * The word 'only', 
in our opinion, does not change the meaning of the words 
'residence purposes'. ~ * • The word 'residence' as we view 
it. is equivalent to 'residential', and was used in contra-
distinction to 'business'. If a building is used as a place 
of abode, and no business carried on, it would be used for 
residence purposes only, whether occupied by one family or 
a num her of familieA.' 
9* *''An agreement tha.t premises shall be used for resi-
dence purposes only, and that no more than one resi-
·, 
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dence building shall be located upon a lot, does not prohibit 
the erection of a four-suite apartment house. Arnoff v. Wil-
liams (Ohio), supra. 
'' And in the case of a covenant that buildings erected should 
be used for residence or dwelling purposes only, and not in 
any objectionable manner whatever, it was held tha1 a two-
family or flat house is not legally objectionable, though per-
haps less desirable in a fine residence section; and that such 
a building is certainly not a violation of the covenant for 
residence or dwelling purposes only. M oDona.ld v. Spang 
(1907), 55 Misc. 332, 105 N. Y. Supp. 617." 18 A. L. R. 453. 
So, it is respectfully submitted that under the covenant 
restricting the use of the property . to residential purposes 
only would not prohibit the building of an apartment house, 
the building of a duplex house or a two-family house, and 
certainly should not prohibit the taking in of roomers· or 
tourists, who certainly at that time are using the property 
only for residential purposes. 
In the case of ,John Hancock M1tt-1tal Life Insurance Com-
pany v. Davis (Ga.), 167 S. E. 393, it was held that the opera-
tion of a boarding house was not violative of the restrictive 
covenant pe1~mitting the use of land only for residential pur-
poses. The Court said: 
'' This case presents only one question to be decided by 
this Court, and that is whether or not the operation of a -
boarding house is in violation of a covenant in a deed reading 
as follows: 
'' 'Said land shall not be used otherwise than for residence 
purposes and shall not be used for a sanatorium, hospital 
or infirmary, and no apartment house shall be erected there-
on.' 
10* *' 'Held tliat the operation of a boarding house is not 
in violation of the covenant quoted above, and the Court 
erred in granting an injunction in this case, which could 
only be based upon the conclusion that the operation of the 
boarding house referred to was in violation of the covenant. 
Judgment reversed.'' 
Therefore, it is submitted that the covenants restricting 
thP. use of property to residence purposes will permit any 
number of people to live u11der the same roof as long as it is 
used as a residence, and will even permit the erection of an 
apartment house unless specifically prohibited. 
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.As heretofore mentioned, there are a duplex house, an 
apartment house and several other similar houses in the ad-
joining block. 
The keeper of a tourist home, like that of a rooming house, 
may receive whom she will, reject whom she will and usually 
makes special contracts with each of her guests concerning 
compensation and length of stay. 53 A. L .. R. 989. 
The petitioner in this case testified that she did Iiot take 
into her home any and everybody who desired to spend the 
night, but only took those people whom she thought were re-_ 
spectable. 
To say that a home own~r with restriction No. 5 in his deed 
cannot rent out his rooms occasionally-and I say occa-
sionally, because the complainants admitted that tourists 
travel more at certain seasons of the year than at others-
would be most unreasonable, as depriving a person of the free 
and fair use vf his property without due process of law. 
11"' *Our St.ate government· expends a considerable sum 
of money each year inviting tourists to visit Virginia. 
It is estimated that ten nJJlion people visit our State e!l,ch 
year; The hotels cannot accommodate these people because 
they do not have the space. ~ven though the hotels could 
accommodate these people, it is well known that tourists had 
much rather stop in private homes, as they often have a 
limited amount of money to spend in travelling. People who 
have a desire to see Virginia's historic shrines and majestic 
natural wonders are usually cultured people and desire to 
stop at respectable homes in residential neighborhoods. 
The only logical reason for using restriction No. 5 in a 
deed is to prohibit home owners from using their property 
for other than human habitation. · 
It was held in Gallon v. H11,ssar, 172 App. Div. 393, 158 N. 
~ Y. S. 895, that the taking of boarders by a private family is 
not a violation of the restriction in a deed that a dwelling 
shall not be occupied by more than two families. 
The changed condition in the neig·hborhood since the build-
ing of highway No. 2 has naturally affected the value of homes 
along Chamberlayne Avenue for residential purposes. If 
the Court should construe restriction No. 5 to prohibit peti-
tioner from renting her vacant rooms to tourists, the primary 
effect will be that petitioner. can only use her home as a pri-
vate residence, and if this decision were enforced, the sec-
ondary effect would be to materially limit the accommodations 
to tourists in Virginia. 
12• •rt iH conceded that there are six tourist homes op-
erating in the forty-three hundred block and the forty-
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eight hundred block of Chamberlayne _Avenue These blocks 
adjoin each other, although the numbers would indicate other-
wise. · 
Mrs. R. C. McN eer testified as follows : (R.) 
'"Q. How long have you been operating a tourist home! 
( meaning on Chamber layne Avenue.) · 
'' A. Since February, 1934.'' 
Mrs. Laura E. Sawyer testified as follows: (R.) 
'' Q. Are you operating a home out there and talrlng in 
tourists in the County of Henrico Y 
'' .A. I am. 
'' Q. How long have you been out there Y 
'' A. Since 1931. 
'' Q. Have you been taking in tourists since 19317 
"A. Yes." · 
Mr. H. L. Kelly testified as follows: (R.) 
'' Q. Did you buy your property as a tourist home t 
'' A. No, we have only taken in tourists since three years 
ago this past May~'' 
Mrs. Elizabeth C. Deitrick testified as follows: (R.) 
'' Q. When did you buy your home Y 
"A. I bought it in April, 1937. 
· '' Q. Did you buy it as a private residence or for the pur-
pose of operating a tourist home Y 
'' A. Solely to take in tourists.'' 
• • • 
13• ,iu' A. I wouldn't have paid as much for my home if 
I were just going to live there as a private home. I 
wouldn't have paid over $6,000 for it. 
''Q. What did you pay for iU 
"A. $7,750. 
'' Q. When you bought your home, as you say, for a tourist 
home, did you spend any money in preparing it for suchY 
'' A. Yes, I certainly did. 
'' Q. How much did you spend? 
'' A. As near as I can figure, about $785. 
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. '~Q. Did that consist. in repairs and carpenter work, etc. 1i 
"A. No, sir, tha.t was furniture for bedrooms and bed 
linen and blankets and putting in a light on the back garage, 
and I joined the State Chamber of Commerce-that was 
$12.50-and had cards printed and postcards of my house, 
and all those t4ings." 
Complainant Leadbetter, who purchased his property in 
1931, in the same neighborhood with Mrs. Sawyer, who testi-
fied that she had been operating a tourist home since 1931, 
says: 
Bv Mr. Ambler: 
~,' Q. I understand your attitude to be this : That yon don't 
object to Mrs. Deitrick 's running a tourist home, provided 
she does not build the addition to her house. Is that right~! 
'' A. That is right.'' 
Complainant ~L B. Bowles testified as follows : 
Bv Mr. Ratcliffe : 
~"Q. Do you have any objection to tbe operation of a tourist 
home there adjoining your property? 
"A. Yes, I have always had, but we have never raised 
148 •any question, and I didn't until they planned to en-
large the home for the specific purpose of ·accommodat-
ing tourists.' 2 
The complainant Sanford did not testify, for it was shown 
that he had taken in tourists. 
It is admitted that complainants knew for a number of 
years that in the block where they lived four homes out of 
nine, which includes complainants' homes, were taking in 
tourists; that complainant Sanford bought his home and 
knew that it was being operated as a tourist home at the-
time he purchased it, and that he subsequently took in tourists 
himself. (Record-map shows location of homes with names.) 
Petitioner had lived in Richmond for fourteen years, and 
was familiar with ·Chamberlayne Avenue. She stated thnt 
after she observed that these homes had tourist signs on them 
and were actually ta.king in tourists, she purchased one and 
began .renting· rooms. Petitioner also stated that she would 
not have bought. her home had sl1e known that. complainants 
were going to try to enforce restriction No. 5. If complain-
ants Iiad a rig-l1t under restriction No. 5 and had asserte,I 
their right any time before petitioner bought her home, then 
she would not have made an investment of $8,500.00. 
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· -It is respectfully submitted that should the Court find that 
the petitioner is using her home for other than residential· 
purposes, it should nevertheless invoke the doctrine of estop-
pel. . 
"If a party stands by and sees another dealing with prop-
erty in a manner inconsistent with his rights and makes no 
objection, he cannot afterwards have relief. *His silence 
15* permits or encourages others to part with their money 
or property and he cannot complain that his interests 
are affected. Silence is acquiescence, and it es tops him;'' 
Depa.rd v. Depard, 53 W. Va. 443, 44 S. E. 408. 
See also Lawson v. Co. Court, 96 W. Va. 332, 325, 112 S. E. 
921: . 
'' There is no hard and fast rule as to what constitutes 
laches. If there has been unreasonable delay in asserting 
claims, or if knowing his rights a party does not seasonably 
avail himself of means at hand and their enforcement, but 
suffers his adversary to incur expenses or enter into obliga-
tions or otherwise change his position, or in any way by in-
action lulls suspicion of his demand to the harm of the other, 
or if there has been actual or passive acquiescence in the 
performance of the act complained of, then equity will or-
dinarily refuse her aid for the establishment of an admitted 
l'ight, especially if an injunction is asked. It would be con-
. trary to equity and good conscience to enforce such rig·hts 
when a defendant Jms been led to suppose by the word, silence 
or conduct of the plaintiff that there was no objection to his 
operations. Diligence is an essential prerequisite to equitable 
relief of this nature. Quiescence will be a bar when good , 
faith requires vigilance. But so. long as there is no knowl-
edge of the wrong committed and no refusal to embrace op-
portunity to ascertain facts, there can be no ]aches. Upon 
the discovery of infringement of rights, sirnh reasonable ex-
pedition is required in their prompt assertion as is consistent 
with due. deliberation as to the proper means for relief. On 
the other hand, one who openly defies known rights, in the-
absence of anything to mislead him or to iJ}dicate assent OT 
abandonment of intent to oppose on the part of others, is 
not in a position to urge as a bar failure to take the most in-
stant conceivable resort to the courts. After the right has 
been invaded under circumstances, which would not defeat 
a plaintiff in seeking relief, and, no substantial ha rm is shown 
to have accrued to the wrongdoer from delay, there is not 
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the same imminent necessity for early ·enforcement of de-
mands as exists before conditions have become fixed. Mere 
lapse of time, although important, is not necessarily a de-
cisive consideration .. Within the somewhat flexible limita-· 
tions of these general rules, what may be laches in any case 
depends upon its peculiar facts.'' Stewart v. Finkelstone, 
206 Mass. 28, 36, 92 N. E. 37, 138 Am. S. R. 370. 
The complainants in this case are very intelligent people. 
They knew that the homes surrounding them were be- -
16* ing o~rated as •tourist homes. Therefore, they should 
have known that prospective purchasers would buy 
these homes and would t~ke in tourists. So, it is respect-
fully submitted that they should have been more vigilant in 
asserting their rights. 
'' Acquiescence or delay for a leng·th ot time after a man 
is in a situation to enforce a right and with a full knowledge 
of the facts, is, in equity, cogent evidence of a waiver and 
abandonment of the rights." · National Mutual Building 
Loan Association v. Blair, 98 Va. 495, 36 S. E. 513. 
"Waiver is where one in possession of any right, whether 
conferred by law or by contract, and with full knowledge of 
the material facts, does or forbears the doing of something 
inconsistent with the existence of the right or of his inten-
tion to rely upon it. Thereupon he is precluded from claim-
ing anything by reason of its afterwar~s.'' Bishop on .Con-
tracts, Section 72. Richmond Leather Manufacturing Co. v. 
l?awcett, 130 Va. 484, 107 S. E. 800. 
"Waiver of a right or a benefit may be established by the 
acts, conduct, declarations, acquiescence, and even the silence 
of a party, as well as by .his express consent and approval, 
which of necessity may be proved by parol.'' H11de v. Kiehl, 
183 Pa. 414, 38 Atl. 998; Allen v. Sowerby, 37 Md. 14. 
The complainants in their testimony admit that they would 
not have proceeded against the petitioner had she not en-
deavored to build two additional rooms to her house, and 
they did not try to enjoin any of the other five tourist home 
operators. If the petitioner had abandoned the idea of build-
in~ the addition the suit would have been dismissed imme-
dia telv, according to the complainants' testimony. There-
fore, the ,complainants tried to do indirectly that which they 
• 
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could not do directly; that is, restrain the petitioner from 
building two additional rooms to her house.._ 
17* •Equity should not lend its power to the complainants 
when the facts show that the complainants are not ~t-
ing in good faith, but are trying -to do indirectly that which 
they cannot do directly. It, would be oppressive and in-
equitable to give restriction No. 5 effect in this case, for the 
enforcement would have no other result than to harass or 
injure the petitioner without affectiug the purpose for which 
it was originally made, for it can be taken for granted t;h.at 
the other five tourist homes surrounding the complainants' 
property will continue to operate. This must be assumed,' 
because the restrictions in the. deeds of these respective 
homes are the same as those in the petitioner's deed,· and if 
the complainants had wanted to they could have made all of 
these parties defendants to· this suit. It is not known wha~ 
the restrictions are in the deeds to the. other tourist homes 
which are being operated on Chamberlayne A venue in the 
City of Richmond, so no conunent can be-made in reference 
to them. 
The ref ore, the good received by the complainants would be 
very little. It would be like removing one defective apple 
from a barrel for the purpose of protecting the sound apples, 
where it was known that other defective apples were going 
to remain with the sound apples. 
. It was shown that a twelve-family apartment house was-
built on the north side of Chamberlayne Avenue:in the adjoin-
ing block to the complainants' homes, and is now being oc-
cupied. The land which lies directly opposite complain-
18* ants' homes on the north side of •chamberlayne Avenue 
is now owned by the Lewis Ginter Land and Improve-
ment Company, and so far, no restrictions have been-placed 
on this land. 
'' The granting of equitable relief by way of specific per-
formance or injunction· against the violation of contracts is 
to a certain extent a .matter of discretion and such relief may 
be denied where under the circumstances it would be in-
equitable ; and though a restriction was fair and reasonable 
when made, the interference of a court of equity may be de-
nied if subsequent events not attributable to the defendant 
have made performance by him so onerous that its enforce-
ment would impose great hardship. on him and cause little or 
no benefit to the complainant.'' 27 R. ·C. L. 773. 
Counsel have given. a copy of this petition to counsel for 
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the complainants on July 1, 1939, with ten days' notice as 
required by the rules of this Court. 
,Counsel rely upon this petition as their opening brief in 
this case. Counsel for petitioner desire to state orally their 
reasons for reversing the decree complained of and pray op-
portunity of the Court so to do. 
CONCLUSION. 
For the reasons hereinbeforc set forth, the lower Court, 
as your petitioner is advised and now charges, erred to the 
prejudice of your petitioner in entering the decree of Marclr 
14, 1939, and for the error so made said decree should be 
reversed, and your petitioner according·ly prays this Honor-
able Court will grant your petitioner· an appeal from 
19* said decree and will review and reverse *the same and 
will enter, or direct to be entered, such decree as will 
fully protect the rig·hts of your petitioner in the premises. 
And your petitioner will e~er pray, etc. 
ELIZABETH C. DEITRICK, 
By Counsel .. 
GORDON B. AMRLl!;R, 
BEECHER E. STALLARD, p. q. 
The undersig·ned counsel, practicing in the Supreme Court 
of Appeals of Virginia, do certify that in our opinion there 
is manifest error in the record of the proceedings in the fore-
going case, and in our opinion it is proper that the decree 
entered by the Circuit Court of Henrico County in the said 
case on March 14, 1939, should be reviewed by the Supreme 
Court of Appeals of Virginia. 
M. A. HUTCHINSON. 
- Received July 1, 1939. 
M. B. WATTS, Clerk. 
RecP.ived July 14, 1939. 
C. V. S. 
Appeal granted. :8ond $250.00. 
C. VERNON SPRATLEY. 
July 14, 1939. 
Received July 14, 1939. 
M. B. W. 
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RECORD 
VIRGINIA: 
County of Henrico, to-·wit: 
Record of proceedings had before the Circuit Court of the 
County of Henrico, in a certain cause in Chancery depending 
therein under the short style of ''I. N. Leadbetter, M. B. 
Bowles, and R. F. Sanford v. Elizabeth C. Deitrick". 
And wherein a final decree was entered on Tuesday, the 14th 
day of March, in the year 1939. 
Be it remembered that heretofore, to-wit: 
At a Circuit Court continued by adjournment and held for 
the County of Henrico, at the Courthouse on the 5th day of 
July, 1938, came the complainants and filed their bill which 
is in the following words and figures : 
''BILL FILED JULY 5TH, 1938'' 
Virginia: 
In the Circuit Court of the County of Henrico. 
I. N. Leadbetter, M .. B. Bowles, and R. F. Sanford, Plain-
tiffs 
v. 
Elizabeth C. Deitrick, Defendant 
Your complainants, I. N. Leadbetter, :M:. B. Bowles, and 
R. F. Sanford respectfully represent: 
That the complainants, I. N. Leadbetter, M. B. Bowles and 
R. F. Sanford, represent that they are the owners of the 
property at 4806, 4802, and 4800 Chamberlayne A venue re-
spectively, and that the defendant, Elizabeth· C. 
page 2 ~ Deitrick, is tbe owner of the property at 4804 Cham-
berlayne Avenue; that all of said property is zoned 
as strictly residential property under the zoning ordinance 
of the County of Henrico, and further that the restrictions 
contained in'the deeds of the complainants and the defendant 
restrict the use of the said property to residential purposes 
only, and provides that no use shall be made of the said prem-
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ises that will create a nuisance or make such use of said prop-
~rty injurious or offensive to a good residential neighbor-
h_ood; and your complainants further represent that the 
houses in this nP.ighborhood are of the type and value of 
around .f:!ight to ten thousand dollars; that the said property 
is developed as a first class residential neighborhood; that 
in spite of the fact that this is residential property the de-
fendant, Elizabeth C. Deitrick is carrying on and conducting 
in said neighborhood a business at her home at 4804 Cham-
berlayne Avenue, to-wit: the defendant is therein operating 
· a tourist house or inn in which the business is conducted of 
furnishing to transients for hire rooms and meals for the 
night; and the defendant holds herself out to the public as 
operating said business by seeking and soliciti~g said busi-
ness, and that the defendant has erected a sign of consider-
able size which is illuminated at nig·hts by electric lights ad-
vertising that she is conducting a tourist home or inn, and 
that this sign is larger than is specified in the zoning ordi-
nance of the County of Henrico, and is further placed upon 
said premises on the front of the said lot and at angles to 
the said Chamberlayne Avenue, and is not placed flat against 
the building as is specified by the zoning ordinance of Henrico 
County, all of which is in violation of the said ordinance. 
Your complainants further represent that on or about the. 
9th day of J urn\ 1938, the defendant applied to the building 
inspe~tor of tbe County .of Henrico for a permit to 
page 3 ~ add four additional rooms to the residence at 4804 , 
. Chamberlayne Avenue for the purpose of enlarging 
her tourist home, that in view of the fact it was stated on 
the application that the purpose of building the addition was 
to conduct a bmdness in a residential neighborhood and also 
because the plans of the said building projected beyond the 
building lines as established, the building inspector refussed 
to grant a permit for the construction of this addition, that 
thereafter the defendant went before the board of zoning ap-
peals of the County of Henrico on the 15th day of June, 1938, 
and changed the said plans so as to comply with the building 
lines as established, and reduced the number of rooms to be 
added to two, and stated therein that the -purpose of building 
said addition was for residential purposes, sh:e representing 
that she intended to reside in the new rooms to be add~d; 
tha.t in vi~w of the fact that the application for a perm.it 
showed same for residential use the building inspector was 
forced to i~sue a permit for the construction of this addition, 
that since then the defendant has begun construction on the 
said addition. 
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Your complainants represent and allep;e that the addition 
to the said dwelling is not. for residential purposes, and that 
the statement contained in the application for a permit that 
such use is intended, is merely an attempt to cover up the real 
use intended to be made of the premises which is for business 
purposes, and that the defendant is at the ·present time con:.. 
ducting a business upon said premises in a residential neigh-
borhood. and that the purpose of said addition is to permit 
her to enlarge or expand this business. Your complainants 
further represent that the construction of this addition which 
will be added to the rear of the defendant's property, and the 
conducting of a tourist business in said dwelling would create 
a nui~ance in the said neighborhood and would dam:. 
page 4 ~ age and injure the homes and property of the com-
plainants as well as. the other neighbors who use 
their homes for residential purposes, and your complainants 
further alleg·e that the conducting of the business of a tourist 
home and the enlargement of the building for that purpose 
constitutes the conducting of a business in violation not only 
· of the zoning ordinance but of the building re~trictions . in 
that section, and tha.t such use of the premises is such a use 
as is injurious and offensive to a good residential neighbor-
hood and in violation of the said building restrictio:p.s. - . 
Your complainants, therefore, pray that the said Elizabeth 
C. Deitrick may be enjoined from proceeding with the con-
struction of the addition to the said building, that she may be 
fnrther enjoined from conducting on said premises the busi-
ness of a tourist home or 'inn and the taking in of transients 
for hire, and that she may be further enjoined from placing 
on the front of the said lot a sign larg·er than that specified 
in the zoning ordinance, and that she shall further be required 
· to place said sign flat against the building as specified in 
said ordinance, and your complainants further pray that the 
court will hear and determine and enter a declaratory judg-
_ ment adjudicating the rig·hts of the said parties in event use 
is made of said addition for a tourist home, and that proper 
process may issue, orders and decrees may be made and en-
tered, inquiries directed, and that an injunction may issue 
from this court immediatelv directed to the said Elizabeth 
0. Deitrick, enjoining her from proceeding with the construc-
tion of the said addition until the question of the right so to 
clo shall have been passed upon by this court, and that the --
said Elizabeth C. Deitrick may also- be enjoined from the 
commission of any act or acts which may in anywise be in 
:violation of the zoning ordinance of the County of 
page 5 ~ Henrico, or violate the building restriction herein-
before recited, and that the said Elizabeth ·O. 
-------, 
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Deitrick may be made a part defendant to this bill and re-
quired to answer the allegations thereof, but not under oath, 
answer under oath being hereby expressly waived, and that 
proper counsel fees may be allowed the attorneys for the 
complainants· for _the institution and prosecution of this suit, 
and that the complainants may b~ granted such other general 
and further relief as the nature of their case may require or 
to equity shall seem meet. 
I. N. LEADBETTER, 
M. B. BOWLES, 
MRS. M. B. BOWLES, 
ROBERT F. SANFORD. 
Coum,el for Complainants. 
State of Virginia, 
County of Henrico, to-wit: 
I, B. J. McTyre, a Notary Public of and for the county 
aforesaid, in the State of Virginia, do certify that I. N. Lead-
better. M. B. Bowles. and R. F. Sanford, whose names are 
signed to the foregoing Bill have this day appeared before 
me in person in my said county and made oath before me that 
the sP.veral matters and things set forth in their said Bill 
are to the best of their knowledge and belief true. 
Given under my hand this 18th day of J nly, 1938. 
My commission expires the 16 day of September, 1938. 
(N. P. Seal) B. J. MoTYRE, Notary Public. 
page 6 ~ And thereupon the following order of an injunc-
tion was entered: 
''INJUNCTION ORDER ENTFJRED JULY 5TH, 1938" 
Virginia: 
In the Circuit Court of the County of Henrico. 
JULY 5TH, 1938. 
I. N. Leadbetter, M. B. Bowles, and R. F. Sanford, Plain-
tiffs 
v. 
Elizabeth C. Deitrick. Def P.ndant 
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ORDER. 
Upon the prayer of the 'within bill an injunction is granted 
the complainants, I. N. Leadbetter, M. B. Bowles, and R. F. 
Sanford, enjoining and restraining· the defendant, Elizabeth 
C. Deitrick, from proceeding with constructing or erecting an 
addition to the dwelling or tourist home at 4804 Chamber-
layne A.venue, This injunction shall be effective from the 5 
day of July, 1938 to the 29 day of July 1938, at which time it _ 
shall stand dissolved unless prior thereto it be enlarged or 
further injunction granted; but this order s~mll not become 
effective until the plaintiffs shall enter into bond before this 
court in the sum of $500.00, conditioned according to law. 
And at another day, to-wit: 
At a Circuit Court of the County of Henrico, continued by 
adjournment and held at the Courthouse on the 26th day of 
September, 1938, the following order was entered: 
''ORDER OF SEPTEMBER 26·TH, 1938'' 
page 7 } Virginia : 
In the Circuit Court of the County of Henrico. 
SEPTEMBER 26TH, 1938. 
I. N. Leadbetter, M. B. Bowles, and R. F. Sanford, Plain-
tiffs 
'V. 
Eliza beth C. Deitrick. Defendant 
ORDER. 
Upon nwt.ion of counsel for the plaintiffs in the above en-
title« cause and the defendant having appeared by counsel 
and consented thereto, it is ordered that the same be now 
docketed and set for hearing in open court. 
Aud thereupon the following answer and demurrer were 
filed by leave of Court: 
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''ANSWER OF SEPTEMBER 26TH, 1938'' 
Virginia: 
In the Circuit Court of Henrico County. 
I. N. Leadbetter, M. B. Bowles and R. F. Sanford, Complain. 
ants· 
v. 
Elizabeth C. Deitrick, Respondent 
ANSWER. 
The answer of Elizabeth C. Deitrick to a bill of complaint 
:filed against her by I. N. Leadbetter, M. B. Bowles and R. F. 
Sanford. 
Tp.is respondent, reserving to herself the benefit of all just 
exceptions to the said bill of complaint, for answer thereto, 
or to so much thereof as she is advised that it is material she 
should answer, answers and says : 
page 8 ~ · 1. Respondent admits that the complainants own 
their several homes as stated in their bill of com.;. 
·plaint, and that the respondent owns her home as therein 
r stated. 
2. Respondent admits that she from time to time rents 
certain rooms in her home for sleeping purposes, but denies 
that she serves meals. 
3. Respondent admits that she had constructive notice 
when she bought her property of the language of the restric-
tions. but denies that she accepted the land with full notice 
that the restrictions were in force or were for the benefit of 
other lot owners ; and, on the contrary alleges that she relied 
upon the fact that othP.r land within the same sub-division and 
similarly restricted had for many years been used without 
complaint for purpose similar to the purposes for which re-
spondent is-now using her property. 
Respondent alleges that there have been for many years in 
this sub-division thirty-five or more continuous viola.tions of 
the restrictions, if the restrictions are to be construed to 
prohibit the respondent from using her property as she is 
now using it, a.nd has done for a period of fifteen months, and 
that the complainants are estopped from setting up the· re-
strictions to prevent the respondent from continuing to use 
her property as sh~ has in the past. -
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, 4: Respondent alleges that she would not have purchased 
her property if she had known that the restrictions were go-
ing to be construed to prohibit her present use of said prop-
erty. 
Respondent says if the said restricted covenan~ as al-
leged in the bill are to be construed to prohibit the respond-
ent from using her property as she is now using it, then ~he 
alleges that the complainants have violated the -restrictions 
also. 
page 9 } 5. Respondent says that she, her husband and 
their son use the property known as 4804 Chamber-
. Jayne .A venue for residential purposes. ·. 
6~ Respondent denies that she is using said property in 
a way that it is creating a nuisance or that it is injurious or 
offensive to a good residential neighborhood. 
J. Respondent denies that she applied to the Building In-
spector of the County of Henrico for a permit to add four 
additional rooms to her residence at 4804 Chamberlayne Ave-
nue for the purpose of conducting a business. However, re-
spondent admits that originally she desired to build thre_e 
additional rooms to her house, but due to the fact that the 
third room would have projected beyond the building line 
as established, respond~nt asked the Building Inspector to , 
permit her to build two additional rooms, which request was. 
granted. Respondent alleges that these rooms are to be used 
by herself, her husband and their son for sleeping quarters. 
8. Respondent denies that she is conducting a business in 
violations of the zoning ordinance of the County of Henrico . 
.And now, having. fully answered the complainants' bill, this 
respondent prays to be hence dismissed with her reasonable 
costs by her in this behalf expended; but, in the event this 
cause is fully heard, the respondent prays that the complain-
ants be reQuired to make all parties similarly situated on 
Chamberlayne .A.venue proper defendants. 
ELIZABETH C. DEITRICK, 
By Counsel. 
GORDON B. AMBLER, p. d. 
BEECHER E. STALLARD. 
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1938'' 
Virginia: 
In the Circuit Court or Henrico County. 
I. N. Leadbetter, M. R Bowles and R. F. Sanford, Complain-
ants 
'V. 
Elizabeth C. Deitrick, Despondent 
DEMURRER. 
The respondent says that the bill filed in this cause is not 
sufficient in law for the following reasons : 
1. The bill does not show that complainants and respond-
ent derived their property from a common grantor. 
2. The bill does not show that complainants do not have 
an adequate remedy at law against the respondent. 
3. The bill does not set forth terms of restrictions relied 
upon in deed derived from common grantor and that these 
restrictions run with the land. 
4. The bill does not state terms of zoning ordinance relied 
upon and that same is now in force. 
ELIZABETH C. DEITRICK, 
By Counsel. 
GORDON B. AMBLER, p. d., 
BEECHER E. STALLARD. 
And at another day, to-wit: 
At a Circuit Court continued by adjournment 
page 11 ~ and held for the County of Henrico, on the 24th day 
of October, 1938, the following order was entered 
allowing the complainants to file an amended bill: 
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''ORDER OF OCTOBER 24TH, 1938'' 
Virginia: 
In the Circuit Court of the County of Henrico. 
OCTOBER 24TH, 1938. 
tiffs . 
I. N. Leadbetter, l\L B. Bowles, and R. F. Sanford, Plain-
v. 
Elizabeth C. Deitrick, Defendant 
ORDER. 
This day came the complainants by counsel a.nd by leave of 
Court filed their amended bill in this cause, and upon motion 
of the complainants by counsel a.nd the- defendant having 
appeared by counsel and consented thereto, it is ordered that 
the same is now docketed and set for hearing. 
~'AMENDED BILL FILED OCTOBER 24TH, 1938'' 
Virgini.a: 
In the Circuit Court of the County of Henrico. 
I. N. Leadbetter, M. B. Bowles, and R. F. Sanford, Plain-
tiffs i,. 
Elizabeth C. Deitrick, Defendant 
AMENDED BILL. 
Your complainants, I. N. Leadbetter, M. B. ·Bowles, and R. 
F. Sanford, respectfully represent: 
page 12 ~ That the complainants, I. N. Leadbetter, M. B. 
Bowles, and R. F. Sanford, represent that they are 
the owners of the property 4806, 4802, and 4800 Cbamberlayne 
Avenue respectively, the said property of the said I. N. Lead-
better being also clesip;nated as lot 29, block J, North Ginter 
Park, and the said I. N. Leadbetter having derived title from 
.T. R.. Price and B. D. Price, who were the original grantees 
from the Lewis Ginter Land and Improvement Company, 
said deed being dated !February 23, 1927, and recorded in 
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D. B. 239-A, page 83, in the Clerk's Office, of the Henrico 
Circuit Court; the property of the said M. B. Bowles being 
also desig·nated as lot 31, Block J, North Ginter Park, the 
said M. B. Bowles having acquired title from V. L. Morris, 
who had acquired title from C. C. Matthews, who in turn was 
· the original grantee from the Lewis Ginter Land and Im-
provement Company ·by deed dat~d June 10, 1927, and re-
corded in D. B. 240-C, page 150, in the Clerk's Office of the 
Henrico Circuit Court; and the property of the said R. ~,. 
·Sanford being also known as Lot 32, block J. North Ginter 
Park, the said R. ]f. Sanford acquired title from Thomas J. 
Younglove, who had acquired title_from I. D. Cole and vV. 
D. Oole, his wife, who in turn had acquired title from C. C. 
Matthews, who was the original grantee from the Lewis 
Ginter Land and Improvement Company by qeed dated J un_e 
10, 1927, and recorded in D. B. 240-C, page 150, in the Clerk's 
Office of the Henrico Circuit Court; and that the defendant, 
Elizabeth C. Deitrick, is the owner -of the property at 4804 
Chamberlayne Avenue, said property being also designated as 
Lot 30, Block J, North Ginter Park, and the said Elizabeth 
C. Deitrick, acquired title from A. E. Tate, who had in turn 
1acquired title from Joseph N. Roye, who was the original 
grantee from the Lewis Ginter Land and Improvement Com-
pany by deed dated March 15, 1930, and recorded in D. B. 
239-C, page 164. 
That all of the said plaintiffs and the defendant 
page 13 ~ derived title from a common grantor, the Lewis 
Ginter Land and Improvement Company, who 
conveyed all the property subject to the restrictions and 
covenants which run with the land, -the said restrictions ap-
plicable to- Block J, North Ginter Park, sq far as they are 
herein relied upon provide. 
3-Tha.t no part of said premises or buildings that may be 
erected th~reon shall be used for any purpose or in any man-
ner that will create a nuisance, or make use of said property 
inj~rious or offensive to a g·ood residential neighborhood. 
-5-That the said land shall not be used except for resi-
dential purposes. 
A Copy of said conditions and restrictions, which are 
covenants that run with the lanq, and which are recorded in 
the Henrico Circuit Court, Clerk's Office, in D. B. 238-A, page 
400, are attached hereto, marked Exhibit "A'', and made a 
part of this bill. 
Under the zoning ordinance of the County of Henrico all · 
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the said property in this district is also zoned as strictly 
residential property, and your complainants represent that 
the houses in this neighborhood are of the type ,and value of 
around eight to ten thousand dollars; that the property is 
developed as_ a first class residential neighborhood; that in 
spite of the said restrictions contained in the deeds of the . 
complainants and the defendant, the defendant is i:t;i violation 
__.of said restriction carrying on and conducting · on her prem-
ises 4804 Chamberlayne Avenue, also known as Lot 30, Block 
J. North Ginter Park, a business, to-wit: the defendant is 
therein operating a tourist house or inn in which the business 
is conducted of furnishing to transients for hire rooms and 
meals for the night; and the defendant holds her-
page 14} self out to the public as operating said business 
by seeking and soliciting said business, that the 
defendant has erected a sign of considerable size which is 
illuminated at nights by electric lights advertising that she 
is conducting a tourist home or inn, and that this sign is 
larg·er than is specified in the zoning ordinance of the County 
of Henrico, and is further placed upon said premises on the 
front of the said lot and at angles to the said Chamber layne 
A venue, and is not placed flat against the building as is speci-
fied by the zoning ordinance of Henrico County, all of which 
is in violation of the said ordinance. · 
Your complainants further represents that on or about the 
9th day of June,_1938, the defendant applied to the building in-
spector of the County of H~nrico for a permit to add four 
additional rooms to the residence at 4804 Chamberlayne Ave-
nue for the purpose of enlargfog her tourist home, that in 
view of the fact that it was stated on the application that the 
purpose of building the addition was to conduct a business in 
a residential neighborhood and also because the plans of the 
said building projected beyond the building lines as estab .. 
lished, the building inspect(?r refused to grant a permit for 
the construction of this addition, that thereafter the defend-
ant went before .the board of zoning appeals of the County 
of Henrico on the, 15th day of June, 1938, and changed the 
said plans so as to comply with the building lines as estab-
lished, and reduced the number of rooms to be added to two, 
·and stated therein that the purpose of building said addition 
was for residential purposes, she representing that she in-
tended to reside in the new rooms to· be added; that in view 
of the fact that the application for a permit showed same for 
residential use. the building inspector was forced to issue a 
permit for the construction of this addition, that since then 
· the dAf P.ndant has begun construction on the said addition. 
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Your complainants represent and alleg·e that the 
page 15 ~ addition to the said dweUing is not for residential 
· purposes, and that the statement contained in the 
application for a permit that such use is intended, is merely 
an attempt to cover up the real use fntended to be made of the 
premises, which is for business purposes, and that the defend.-
ant is at the present time condu~ting a business upon said 
premises in a residential neighborhood, and that the purpose 
of said addition is to permit her to enlarge or expand this busi-
ness. Your complainants further represent that the construc-
tion of this addition which will be added to the rear of the de-
fendant's property, and the conducting of a tourist business 
in said dwelling would create a nuisance in the said neighbor-
hood and would damage and injure the homes and property 
of the complainants as well as the other neighbors who use 
their homes for residential purposes, and your complainants 
further allege t4at the conducting of the business of a tourist 
home or inn, where business is attracted by a lighted electric 
sign constitutes the conducting of a. business in violation not 
only of the zoning ordinance but of the building restrictions . 
in that section, and that snch use of the premises is such a 
use as is injurious and offensive to a good residential neigh-
borhood and in violation of the said building restrictions, con-
stituting the conducting of a business and a use of the prem-
ises for other than residential purposes. 
Your complainants, therefore, pray that the said Elizabeth 
C. Deitrick may be enjoined from proceeding with the con-
struction of the addition to the said building, that she may 
be further enjoined from conducting on said premises the 
business of a tourist home or inn and the taking· in of transi-
ents for hire, and that she may be further enjoined from plac-
ing on the front of the said lot a sign larger than that speci-
fied in the zoning ordinance, and that she shall 
pag·e 16 ~ further be .required to place said sign flat against 
the building as specified in said ordinance, and 
your complainants further pray that the court will hear and 
determine and enter a declaratory judgment adjudicating· 
the rig·hts of the said parties in event use is made of said ad-
dition for a tourist l10me, and that proper process may issue, 
orders and decrees may be made and entered, inquiries di-
rected, and tllat an injunction may is!:me from this court im-
mediately directed to the said Elizabeth C. Deitrick, enjoin-
ing her from proceeding with the construction of the said 
addition until the question of the right so to do shall have 
been passed upon by this court, and that the said Elizabeth 
C. Deitiick may also be enjoined from the commission of any 
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act or acts which may iu anywise be in violation of the zon-
ing ordinance of the County of Henrico, or violation the 
building restrictions hereinbefore recited, and that she may 
be enjoined from conducting the business of a tourist.home 
or inn in violation of the restrictions, restricting use of said 
property to residential purposes, and that the said .Elizabeth 
C. Deitrick may be made a party defendant to this bill and 
required to answer the allegations thereof, but not under 
oat];i, answer under oath being hereby expressly waived, and 
that proper counsel fee may be allowed the attorneys for ~e 
complainants for the institutio~ and prosecution of this suit, 
· and that the complainants may be granted such other general 
and further relief as the nature of their case may require or 
to equity shall seem meet. · 
And your complainants will ever pray. 
PARKER E. CHERRY, p. q. 
I. N. LEADBETTER, 
M. B. BOWLES, . 
R. F. SANFORD, 
By Counsel. 
, page 17 ~ ''EXHIBIT FILED WITH BILL.'' 
EXHIBIT '' A''. 
NORi'fH GINTER. PARK: Blocks H, I, .J, K, L and M: 
CONDITIONS AND RESTRICTIONS. 
The _ land shown on this plan was declared ·by the certifi-
cate of dedication thereof, (Deed Book 238 A, page 400), to 
be subject to the fallowing conditions, restrictions, agree- . 
ments, covenants and. limitations running with said land for-
ever, and binding the owner and proprietor and the purchasers 
of said land, their heirs~ devisees, personal representatives 
and assigns, viz : . 
(1) That no dwelling, residence or other building shall be 
~rected upon. said land at a distance of less than forty feet 
from any street, avenue or road running northwardly and 
southwardly, upon which the said lot fronts, provided, how.- · 
ever, that this shall not apply to any steps, porches, or bay 
windows that may be attached to a dwelling or residence 
erected on said land; -
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(2) That no garage or other outbuilding or any part thereof 
shall be located on said lot at a distance of less than one 
hundred (100) feet from the street, avenue or road running 
northwardly and southwardly upon which the said lot fronts; 
(3) That no part of said premises, or of the buildings that 
may be erected thereon, shall be used for any purpose, or in 
any manner that will create a nuisance, or make such use of 
said premises injurious, or offensive to a good residential 
neighborhood; 
( 4) That the said land shall not be sold, in parcels of less 
width and depth than those shown on the plat of Blocks H, I, 
J, K, ·L :md :M, of North Ginter Park made by T. 
page 18 ~ Crawford Redd & Bro., dated July 28, 1926, and 
there shall be no lessening of the size of the lots as 
shown on said Plan and the said lots shall front as shown on 
said plat and no scheme of fronting said lots in any other 
direction shall be permitted; 
(5) That the said land shall not be used except for residen-
tial purposes ; 
(6) That there shall not at any time be more than one dwell-
ing, or residence, on any lot as shown on above mentioned 
plan of North Ginter Park, and such dwelling or residence 
shall be at least two full stories high above any basement· or 
cellar and shall not cost less than $4,500.00; 
(7) That no part of said and shall be sold or leased to any 
person not of the Caucasian Race; 
(8) Perpetual right is expressly reserved to the Lewis 
Ginter Land rMi Improvement ,Company and its assigns to 
maintain, operate, renew or repair the surface drain line ex-
tending· under and n long· the line between lots Nos. 7 and 8, 
and 23 and 24 in Block M shown on said plan; 
(9) That th~ said articles 1, 2, 3, 4, 5 and 6 shall not apply 
to lots 14, 15~ 16, and 17 in Block M on said plat, and Lots 13, 
14, 27, and 28 in Block K, on said plat, and Lots 14 and 28 in 
-Block L on said plat, which lots are to be used for such pur-
poses, including those of business, and in such manner, includ-
ing subdivision and/or change of front, and shall be subject 
to such conditions and restrictions as the Lewis Ginter Land 
and Improvement Company may prescribe; 
(10) That any of the said restrictions and con-
page 19 ~ ditions herein contained except No. 7 may be 
waived, annulled, changed or modified by the Lewis 
Ginter Land and Improvement Company as to any property 
owned by it, and with the consent of the owner thereof, as to 
any property previously sold. 
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page 20 } Evidence of Complainants and defendant ore 
tenits taken in open Court on J uiy 18th, 1938, is in 
the fallowing words and figures : 
Virginia: 
In the Circuit Court of Henrico County. 
I. N. Leadbetter, M. B. Bowles and R. F. Sanf~rd 
v. 
Elizabeth C. Deitrick. 
Before Hon. Julien Gunn, Judge, Richmond, Virginia, July 
18, 1938. 
Present: Parker E. Cherry, Esq., Harold M. Ratcliffe, 
Esq., Counsel for Complainants; Gordon B. Ambler, Esq., 
Beecher E. Stallard, Esq., Counsel for the Respo~dent. 
page 21 } I. N. LEADBETTER, 
one of the complainants, having been first duly 
sworn, testified as follows : 
Examined by Mr. Cherry: 
Q. Mr. Leadbetter, state your name, business and place_ 
of residence f 
A. My name is I. N. Leadbetter; I liv:e at 4806 Chamber-
layne A venue; I am Circulation Manag·er of the Richmond 
News Leader. · . 
Q. What is the address of your residence? Are you the 
owner of that residence? 
A. Yes, 4806 Chamberlayne Avenue. 
Q. Do you adjoin the property of the defendant here, Mrs. 
Deitrick? 
A. Yes. 
Q. What is her property number? 
A. Her property number is 4804. 
Q. Will you tell the Court what type home you have out 
in that area and what the general type of home is on Cham-
berlayne Avenue and the approximate yalue of those homes? 
A. I live in a Dutch Colonial home, constructed of wood 
and clapboard. My particular home has six rooms and bath 
and a number of closets. Most of those homes along there-
some of them are of Dutch Colonial type ; others are stucco 
and I imagine we would call them probably early American. 
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. . The homes· out there range from about $8,000 up 
page 22 ~ to about $10,000. I purchased this property in 
1931. ~ 
Q. From whom did' you purchase the property? · 
A. I bought it from-I don't just recall the name of the 
party at the present time. I don't recall the name. 
Q. Was the property you purchased subject to certain re-
strictions at the time you purchased it t · 
A. Yes; it was. · 
Q. Do you know if ~ of those lots in that area are sub-. 
ject to the same restrictions? 
A. I on_ly know when. I purchased this property it was un-
derstood by the deed that this was. a highly r~sidential re-
stricted neighborhood. I do not know at the. present time 
, whether that has changed or not. 
Q. Is this a copy of the restrictions cited when you pur-
chased your property T · 
A. It w~s to this effect. 
Mr. Ambler: Do you have h1s deed f I think that is the· 
proper evidence. 
Mr. Cherry : We ·can send down to the Clerk's office and 
get it. 
By Mr. Cherry: · 
Q. Mr. Leadbetter, about how JJlany tourist homes are there 
oh Cliamberlayne Ayenue in th~ County of Henrico Y I don't 
mean the City of Richmond. I mean the Comity 
page 23 ~ ·of Henrico. 
A. Approximately six. I haye not · thoroughly 
checked that but I know of six. 
Q. About how many homes are there on this block there 
in the county on OhamberlayneY 
A. Approximately twenty. I don't know the exact num-
ber. I never counted them. I never had any rea~on to count 
them. ' 
Q. Is your home next door to that of' the defendant? 
A. My home is just north of Mrs. Deitrick 's. 
- ·Q. And whose home adjoins. on the south T 
A. Mr. Bowles. 
' Q. Will you state to· the Court_ what kind of business Mrs. 
D~it.rick iR doing· out thet"e a.t het home? 
A~ She is operating a tourist_ho,ne. She has her sign dis-
played on h~r front yard or had one· displayed, I should __ 
_ say·. ·n has beeh removed. I was not at home yesterday or 
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this morning and, therefore, I don't know but the sign says 
''Tourists'' and I think where there is a tourist sign displayed 
on property it is usually that tourists are taken in for board 
-for- rooms at night. 
Q. How large is that sign Y 
A. I would say roughly about twenty by thirty feet-twenty 
inches wide and thirty inches high. 
Q. Is it flat against the building? 
page 24 } By the Court: . 
Q. Twenty by th1rty feet or twenty by thirty 
inches? 
A. Twenty inches wide and thirty inches high. It is placed 
on the front of the lot so you can see it from both directions 
and it is illuminated at night. 
By Mr. Cherry: 
Q. About how late is that sign on at night? 
A. It varies. It depends on whether they have a full house. 
If they ha.ve a full house it will go off early; if not, it will 
stay until eleven or twelve o'clock. 
Q. A1 night? 
A. At night. 
Q. Did that sign bother you? Did it make your property 
less desirable there or create a nuisance in any way? 
A. Well, it does in this respect, that the light from t11at 
sign completely illuminates our front yard that we use to 
sit in, as well as the front rooms of the building of our 
home. No matter whether we have shades, the light still comes 
in. 
Q. Do you object to Mrs. Deitrick building an addition to 
that home there? 
A. I do object to the addition being built on the home. I 
think that already I have suffered a. loss by having a tourist 
home next to me. However, as long as the gen-
page 25 ~ eral more or less understanding in the neighbor-
hood of those tourist homes there was no objection 
raised to it until this permit was requested to build addi-
tional rooms and it was clearly stated that those rooms w~re 
to be used for tourist purposes and, of course, since that has 
been changed I still object on the ground that I don't think 
that I want to be next door to a place of business and I feel 
certain that if they go on with this construction that those 
rooms will be used, nevertheless, for a business purpose. I do 
know that as a rule in these tourist homes at certain times 
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during the year business is very heavy. To give you an illus-
tration, on the 4th of July and Memorial Day and at that par-
ticular time, as a rule, there are more tourists than there 
are accommodations. 
By the Court : 
Q. Would a boarding house be objectionable to youf 
A. Yes, I think it would. 
Q. If that is the only way of those people earning a liveli-
hood, do you object to their converting their residence into a 
boarding house Y 
A. I look at it from this standpoint, sir, that when I bought 
that piece of property I- bought it for my permanent resi-
dence. If I had known that a tourist home would be there 
or if there were boarding houses in that neighborhood I 
would not have purchased it. 
page 26 ~ By Mr. Cherry: 
Q. In other words, you relied on what was stated 
_ in the restrictions at the time you bought the property? 
A. I did. My understanding was that it was a residential 
section, restricted to that. 
Q. Is it more objectionable to you having transients com-
ing in every night than it would be people having permanent 
boarders there in their home and not transients Y · 
A. I think it would be more objectionable having tourists 
coming in, for this reason: If it was a permanent set-up,- I 
don't believe that you would have as much confusion. By 
that I mean cars driving up in front of your home and park-
ing there for a certain length of time and going out most 
any time in the morning from daybreak up to about nine or 
ten o'clock. · 
Q. 1s that the manner in which the tourist home of Mrs. _ 
Deitrick is conducted Y 
A. As a rule that is the way it is. They come in during 
the afternoon, late afternoon and night, and they leave early 
in, the morning up to around ten o'clock. 
Q. In other words, what they take in are entirely tran-
sients fpr the night Y 
A. Entirely transients. We don't know who these people 
are. With that alone I think it is objectionable. 
I 
J 
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page 27 r CROSS EXAMINATION. 
By Mr. Ambler: 
Q. You bought your home in 1931 Y 
A. Yes. 
Q. Had Highway ;No. 2 ·been put through there at that 
timeY -
A. No, it had not. 
Q. Do you remember what year the highway was placed 
through there Y 
A. No. 2 highway has been completed about three years. 
I don't know the exact-
Q. Since that has been put through there, Mr. Leadbetter, 
there has been a steady stream of traffic down Chamberlayne 
Avenue coming from Washington and other places from that 
highway, has there not? 
A. I wouldn't say that there is any more traffic than at 
the time I went out there. 
Q. Do you mean to say the placing of a highway in front 
of your house and extending it into the one. that leads to 
Washington hasn't increased the traffic in front of1 _yollir -
houseY 
A. No, sir. The reason I say that, sir, is the fact that j 
No. 2 highway joins in at Fredericksburg. The through traffic 
comes both ways and now that they have got two highways 
they use both but the throug-h traffic, I would say 
page 28 ~ that I cannot see a great difference. There is one 
difference, however, that big trucks used to pass 
our home more in volume than now, I will say, and for that 
reason a number of those big trucks do not usP, Chamber-
layne Avenue a.ny more but come around Hermitage Road 
and around Westbrook A venue on out Brook Road to No. 1 
hip:hway instead of using Chamberlayne Avenue. 
-Q. They still come down that hip;hway though, don't theyT 
A. Yes. Trucks still pass there day in and day out. 
. . Q. And there is a. good deal of traffic on Chamberlayne 
A venue, isn't there 7 
A. Yes, there is quite a bit of traffic. 
Q. And it makes quite a bit of noise too, doesn't it? 
A. Yes. 
Q. That p:oes on all hours of the ·day and night, doesn't it? 
A. Well, I can't say what happens at night. I am not both-
ered with it at night. 
Q. ·You do know there is Bi. good deal of traffic along there 
even at night, don't you Y 
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A. That is true. 
Q. Your home is set how far from the street? 
A. I would say approximately twenty-five feet. 
Q. About twenty-five feet 1 In other words, it is 
page 29 ~ right close to the street-all of those homes are Y 
A. This home is sitting back farther from the 
street than any I have lived in before. 
Q. That may be true, sir, but the point is that they are 
all sitting in a line· there about twenty-five feet from the high-
way itself! That is true? 
A. From the sidewalk, from the edge of the sidewalk. 
Q. The sidewalk is a very narrow sidewalk? 
A. No, it is a rather wide one. 
Q. How wide? -
A. I would say approximately eighteen to twenty feet. 
Q. Even at that, Jtll the homes are pretty close to the l1igh-
way, so far as noise is concerned 1 You know that, don't 
youf 
A. Yes, there is nothi~g we can do about that part of it. 
Q. Were there any tourist homes in that section in 19311 
A. That I could not answer. I don't recall. 
Q. As a matter of fact, don't you know that the building 
of the highway is what caused most of those peopl~ to have 
to turn their homes into tourist homes f 
A. I realize that some of the people out there had their 
homes and it was a difference of losing their homeR prob-
. ably and keeping them and they went into ihis 
page 30 ~ business. As long as it was conducted as such 
within the present boundaries of their homes, we · 
never objected. I don't think that anyone would say that we 
have objected in any way up until the present time. 
Q. As a matter of fact, Mr. Leadbetter, you and Mr. and 
Mrs. Deitrick have gotten along very friendly, haven't you Y 
A. I have never had any occasion to have a word of dis-
pute to arise between J\frs; Deitrick, Mr. Deitrick, and any 
member of our household. 
Q. In other words, until this particular suit has been 
brought you all lived on neighborly terms, didn't you Y 
A. No. The reason I say that is that naturally they moved 
in that property and only on several occasions that it came 
to the point that we spoke to each other. I did-trit~d to be 
just as courteous and polite to everyone as possible but for 
some reason or other it was all cut off. I mean there didn't 
seem to be any occa~ion to speak and we had our property 
and we stayed there and they didn't appear to want to be 
friendly so, of course, we didn't. 
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Q. There certainly was no hostile feeling between you 1 
A. No, there wasn't any reason for it. 
Q. Mr. and Mrs. Deitrick have never done anything that 
was offensive personally to you 1 
page 31 }- A. No, nothing personally whatsoever. 
Q . .Nor have any of their tourists that have ever 
stopped there ever done anything personally offensive to you Y 
A. I can't say that they have. 
Q. You know that Mr. and Mrs. Deitrick are rather elderly 
people, do you not T 
A. That is right. 
Q. The class of tourists that they have taken in there have 
been decent and quiet people, haven't they? 
4-. I have never heard any commotion over there, any row. 
Q. They have conducted it very quie~ly under the circum-
stances, don't you think? · 
A. It is true except as I brought out a little while ago, 
that they are coming in late hours and going out and slam-
ming of gates and things of that kind which naturally would 
happen. · 
Q. There is no gate to her front yard. 
A. 1N o, but to the side. 
Q. Those things might occur even with a family living 
there, wouldn't they 1 
A. That is true. / 
Q. On the other hand, you yourself might do things at 
times-make a noise that they can hear which you would have 
a perfect right to do as owner of your home; isn't 
page 32 }- that right Y 
A. That is true. 
Q. You have had parties there yourself, haven't you and 
nobody objected to it Y 
:M:r. Ratcliffe: We object to that line of questions. I don't 
think that is proper. This is a question of operating a bu~i-
ness or a private home. · 
Mr. Ambler: He doesn't conte11d that she is running it in 
any offensive way. · 
Mr. Ratcliffe: We don't claim she is operating her home 
in an offensive way. 
The Court: It looks like the question involved here is 
whether or not a touriAt home is a business. I don't see why 
you can't agree on a stipulation of facts and take up the 
question of law. I don't see· the necessity of hearing· all of these 
witnesses. Can you agree that it was a residence and con-
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verted into a tourist home as some residences have all 'over 
the country and, if it is a business, whether it violates the 
zoning law. 
Mr. Ambler: Whether or not the Court would have juris-
diction. I think that could be done. 
Mr. Ratcliffe: We would like at this time to introduce-'-
The Court: About the restrictions there T 
page 33 ~ Mr. Ratcliffe: That is what we want to intro-
duce right at this time. I will ask your Honor to 
Jet me ask Mr. Leadbetter two questions. 
RE-DIRECT EXAMINATION. 
By Mr. Ratcliffe: 
Q. Mr. Leadbetter, your home is in North Ginter Park? 
A. Yes, sir. · 
Q. Is Mrs. Deitrick's home in the section known as -North 
Ginter Park! 
A.. Yes. 
By the Court: 
Q. Are you next door to each other? 
A. Next door to each other. 
Mr. Ratcliffe: We wish to introduce the restrictions which 
are laid out by the North Ginter Park Land and Improvement 
Company. 
The Court: As common grantor. 
Mr. Ratcliffe: Through the Lewis Ginter Land Company. 
The Court: The restrictions applicable to Mr. Leadbetter 
is also applicable to l\f rs. Deitrick. 
Mr. Ratcliffe: Yes. This is the deed which sets out the 
restrictions applicable to North Ginter Park. This is a cer-
tificate (reads). · 
page 34 ~ The Court: Isn't that restriction about being 
, · used exclusively for residential purposes the only 
one you charge is being violatedt 
Mr. Ratcliffe: That is the main one and that no part of 
the said premises or buildings that may be erected thereon 
~hall be used for any purpose or in any manner that will cre-
ate a nuisance or makP such use of said premises as is in-
jurious or offensive to a good residential neighborhood, and 
that said land shall not be used for anything except residen-
tial purposes, are the two restrictions we rely on. 
The Court: What do yon mean by being offensive Y 
,, 
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Mr. Ratcliffe: I would say what would be meant by that 
is where it is used with people coming in and out constantly,-
signs up there advertising it as a tourist home, serving meals 
and~ . • 
· The Court: Is there a difference between violation of the 
aesthetic taste and whether•it borders on being a nuisance? 
· What would be offensive to one person would not be offensive 
· to another. What I am trying to do is to find out if you 
gentlemen will agree on what is the issue. 
Mr. Ambler: Before Mr. Leadbetter leaves the stand I want 
to ask him ·one or two questions. 
page 35} RE-CROSS EXAMINATION. 
By Mr .. Ambler: 
Q. Mr. Leadbetter, there is another tourist home within a 
door of you run by Mrs. Kelly, I believe, is there not Y 
A. The second door. Mine is 4806 and Mrs. Kelly is 4810. 
Q. .She has a sign out in front of her house that is similar 
to the ·Deitrick's Y -
A. Yes. . 
Q. And then further down the sfreet on the same block is 
there not an apartment or duplex house? . 
A. I believe it is, since you mentioned it. 
Q. And that apartment juts back into the yard even further 
than any of the houses at present, doesn't it Y 
A. That I don't know-how far. I don't know just where 
it is situated on the lot. · 
Q. I understand your attitude to be this, that you don't 
object to Mrs. Deitrick running a tourist home provided she 
doesn't build the addition to her house; is that right Y 
A. That is right. I think if an addition is built to her home, 
- if I have to dispose of my home it will reduce the value of it. 
It will reduce the value of it anyway as it stands. It has 
already been reduced but I have never complanied against 
the way it is being operated at the present time 
page 36 } but I do object to increased capacity of the home 
for that kind of business. · · 
By the Court: 
.. Q. I understand they contemplate putting two rooms there. 
Mr. Ambler: One on top of the other. 
The Court: For living quarters for them? 
Mr. Ambler: For the Deitricks only .. 
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By the Court ; · . 
Q. And that is the objection, to building two rooms there Y 
A. Yes, sir, on the ground that this will be, I am confident, 
mmd for tourist business. · 
By Mr. Ambler: 
Q. Since you have lived out there other people have added 
rooms to their homes, haven't they-Mr. Whittle! 
A. I don't know. I haven't noticed. There is a possibility 
that maybe they have. 
The Court: I would like to ask :Mr. and M1·s. Deitrick a 
question. 
page 3.7 ~ MRS. ELIZABETH DEITRICK, 
the respondent, having been first duly sworn, tes-
tified as follows: 
Examined by the Court: 
Q. Mrs. Deitrick, you are one of the defendants in this 
suit? 
A .. Yes, sir. 
Q. And what is the number of your residence! 
A. 4804 Chamberlayne Avenue. 
Q. You made application to the county engineer for a per-
mit to add two rooms to your residence t 
A. Yes. 
Q. For what purpose are those rooms to be erected 1 
A. For a bedroom for my husband and myself and one for 
my little boy. 
Q. Where are you now f What rooms are you now occu-
pying? 
A. We are using the dining room of the present house for 
our bedroom and eating· in the kitchen. 
CROSS EXAMINATlON. 
By Mr. Ratcliffe: 
Q. Mrs. Deitirck, how many in your family' 
A. Three. 
Q. How many rooms in your home Y 
A. Seven rooms. 
page 38 ~ Q. How many bedrooms do you have in your 
home? 
A. We have four. 
• 
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I 
Q. Who occupies those rooms Y 
A. Tourists, if I have tourists. _ 
Q. And you are enlarging· your home for the purpose of 
making· other accommodations so that you can continue _to 
use the entire remainder of your home for tourists Y 
A. The four rooms. -
Q. The four rooms for tourists and you will not occupy 
thoseY · 
A. Yes. 
Q . .And that is your ultimate· purpose of enlarging your 
home, is it, Mrs. Deitrick Y 
,A. Yes. 
Q. Then it is being enlarged so that you can increase your 
tourist business, isn't it, Mrs. Deitrick Y 
A. No, that won't increase my tourist business . 
Q. It won't give you more accommodations T 
· A. I will still have the four rooms. 
Q. You now have six bedrooms in your home Y 
A. No, I use the dining room for a bedroom. 
Q. But if you merely add two bedrooms additional to your 
home you would then have six bedrooms, wouldn't you, Mrs. 
Deitrick? 
A. Yes. 
page- 39 ~ Q. That would give·you four bedrooms, your din-
ing room and living room free for tourists Y 
A. I don't put tourists in the dining room or living r0om. 
Q. But it would g·ive you your living· room and dining room 
free, wouldn't it, without anybody being in there occupying 
iU 
A. Yes. 
Q. It would then give you four bedrooms that were free to 
be used for tourists, wouldn't it! 
A. Yes. 
Q. And give you two additional bedrooms for you and your , 
family to live in, sleep in Y 
A. Yes. 
By Mr. Ambler: 
Q. Mrs. Deitrick, if you were permitted to build these- two 
rooms onto the rear of your house would you have any addi-
tional rooms whatever to place tourists in Y 
A. -No, sir. 
Q. You would l1ave exactly the same number you have 
right now; is that true Y 
A. Yes, sir. 
·-----i: 
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Bv Mr. Ratcliffe: 
~ Q. If you comply with the Zoning Ordinance and 
page 40 ~ put your sign back against the building as the 
Zoning Ordinance requires, Mrs. Deitrick, will that 
affect your tourist pusiness 1 
A. It will affect my tourist business unless all the other 
tourists homes are put back in the same way. 
Q. I am talkhig about the county. · 
A. It will not affect them in the county if they have the 
same restriction put on them. 
By ]\fr. Ambler : 
Q. Further, if those in the county were compelled to take 
down their signs or hide them in such a way that tourists 
couldn't see them, then they would come on into Richmond 
and the city people would get all the benefit of the tourist 
trade! 
A. Yes. 
Q. You pay a license to operate a rooming house, don't 
you? · 
A. Yes, sir. 
Q. You pay that license to the county of Hl)nrico? 
A. Yes. 
Mr. Ratcliffe: The State of Virginia. You can't pay any 
license to the County of Henrico. 
Bv Mr. Ratcliffe: 
~ Q. Mrs. Deitrick, your i:first application was to 
page 41 ~ add four rooms, wasn't it? 
A. No, sir. 
Q. You didn't make an application-
A. I made an application for three rooms and bath. 
Q. Why were you adding three rooms originally Y 
A. Two rooms downstairs, one for myself and one for my 
husband and the other for the little boy and the other roon1 
for any guest I might have or tourist but we abandoned tliat 
idea and that leaves two rooms that we had originally for 
ourselves. · 
Q. You abandoned that because yon found you couldn't get 
that permit? 
A. I abandoned it because the county engineer said tbat ·· 
I couldn't build any closer than five feet from the line and I 
<·oulcln 't get that much building on that side unless I did have 
five feet. 
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Q. Your original idea was to increase your home there for 
the benefit of the tourists, wasn't iU 
A. Principally for my own use. 
Q. To be used, if nooessary, for tourists, wasn't it Y 
A. Quests or tourists. 
Q. If you add on those two rooms and you have guests or 
tourists, either one, suf.ficient to occupy all of those rooms, 
isn't it a fact that you will rent these rooms? 
A. No, sir. 
page 42 ~ Q. You will not rent those out upon any consid-
eration Y 
A. No, sir. 
Q. You are not going· to rent them out at all T 
A. No, sir. 
Mr. Cherry: You are admitting the County Ordinance, 
aren't you 1 
Mr. Ambler: I, of course, know that the County has an 
ordinance but I heard the other day that the Zoning Board 
had made some changes in this ordinance and whether that 
is correct or not I don't know. I will admit the ordinance 
when I know it is the ordinance. 
Mr. Ratcliffe: I can answer the question. The Board of 
Supervisors has passed a resolution . directing me to pro-
ceed to amend the Zoning Ordinance to allow these signs to 
be put on the street but to make them comply with a certain 
size. Of course, that would ha-ye to be advertised and a proper 
hearing had before any change could be made in the Zoning 
Ordinance. That will come up before the Board of Super-
visors at the next regular meeting of the Board of Supervisors 
wllich will be in August. 
page 43 } · M. B. BOWLES, 
one of the complainants, being first duly sworn, 
testified as follows: 
Examined by :M:r. Ratcliffe: 
Q. Mr. Bowles, where do you live, sir? First give your 
name and residence? 
A. M. B. Bowles, 4802 Chamberlayne Avenue. 
Q. Do you live anywhere near Mr. and Mrs. Deitrick? 
A. Yes, I am the next place south of their residence. 
Q. Do you have any objection to the operation of a tourist 
home there adjoining your property? 
A.. Yes, I have always had but we haye never raised any 
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q11e_stion and I did not until they planned to enlarge the home 
for the specific purpose of accommodating tourists. 
Q. But you say you do object to the operation-
A. Yes, :we have always objected but would never have 
raised the question had they taken them into the confines of 
their home. · · 
Q. But since they have attempted to enlarge that home 
you did raise the objection Y 
A. Yes, sir, we did. 
CROSS EXAMlNATlON. 
By Mr. Ambler: 
Q. Mr. Bowles, if they did not enlarge their home you 
· would not undertake to stop Mrs. Deitrick from 
pag·e 44 ~ continuing as she is at present! 
A. I never have. I said I objected. · 
Q . . I say you would not? 
,A. It has been objectionable but we have never raised any 
objection up to this time. 
Q. And you wouldn't if she did not undertake to build the 
addition to this homeY 
A. I wouldn't say. that I would not. Up to this time we 
have never objected h1;it it has been objectionable. 
Q. How long have you lived at your placeY 
A. 1930 we bought the lot there and built a $9,000 home 
and at that time we had every reason to believe that we had 
selected a location where we could live in peace and quiet. -
Q. That was before the highway was put through theref 
A. No, there was considerable travel along; there then. 
Q. It was before highway No. 2 was put throug·h there T 
A. Yes. 
Q. ·Mr. and Mrs. Deitrick personally are very good neigh-
bors, are they not Y 
A. Yes, sir, I have no objection in. the world. 
Q. And being elderly people, they have conducted a tourist 
home in a quiet and orderly manner; have they? 
A. Oh, yes. .It is a nuisance in this way-people coming 
in as late as twelvP. o'clock at -night and leaving-
J>age 45 ~ early in the morning· and then up to this time-of 
~ - · course, that has been eliminated now-they have 
had a very· bright light to illuminate the front that shone 
through our bedroom windows and in order to do away with 
that, regardless of how hot it was, we had to pull the shade. 
I~ shined directly in my face. 
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Q. You have other lights? 
A. Not that show through my windows. 
Q. You have street lights·, 
A. We had one several years ago on the corner but that 
bas been done away with; no street lights. · 
Q. But there is a great deal of traffic on that highway! 
A. Oh, yes, much traffic. 
Q. As a matter of fact, traf·fic disturbs you as much as 
·imything else, doesn't it? · 
A. No, because the houses are setting back right far from 
the ,highway. It is a right wide sidewalk and I am not sure 
but I think the building line there is about forty feet-I am 
not sure-between thirty and forty feet. 
·Q. You don't consider thirty or forty feet is very far from 
the highway 7 
A. It is far enough back to do away with some of the 
,noise. 
. Q. Have you ever had any roomers in your 
page 46 ~ house? 
A. No, sir. I say in the beginning I bought it 
for a home and if they had any tourist homes out there I 
wouldn't have bought it but I had every right to believe at 
that time when buying a place or selecting a location where 
we could live in peace and quiet without being disturbed with 
people coming in at all hours -of the night and leaving some-
times at two and three and four o'clock in the morning. 
Q. As to coming in all hours at niglit, members of a family 
-might do that themselves? 
A. Yes, sir, they mig·ht. 
Q. Also it is true that members of a family might leave 
lights on and things like that¥ 
A. I wouldn't think- . 
Q. Just answer the question. 
Mr. Ratcliffe: You are asking- him questions as to what 
they might do and might not do. · 
Mr. Ambler: I expect Mr. Bowles does himself sometimes. 
A. They would not have a light displayed in front that 
would shine through my window, I wouldn't think. l have 
never had one out there. 
Bv Mr. Ambler: 
··Q. The lights on those signs have a little shield over themt 
4.4 Supreme Court of Appeals of Virginia. 
H. L. Kelly. 
A. I know, but it is a yery bright light. They 
page 47 ~ have a shield but it disturbs us just the same. 
Q. There is an apartment house down the street 
a. little ways in the same blockt 
·A. It is very different, a two-apartment house a consider-
able distance from me. 
Q. In the same bloc\{? 
A. Yes. 
Q. Subject to the same restrictions you all have, is it not¥ 
A. I would think so. 
page 48 ~ The Defendants Depositions are in the following 
words and :fig·ures : 
Virg'inia: 
In the Circuit Court of Henrico County. 
I. N. Leadbetter, M. B. Bowles and R. F. Sanford, Complain-
a~ts,_ 
v. 
Elizabeth C. Deitrick, Defendant. 
The depositions of Elizabeth C. Deitrick and others, taken 
pursuant to agreement of counsel, before me, R. Elizabeth 
Thompson, a Notary Public of and for the City of Richmond, 
in the State of Virgini"a, at the law offic.es of Gordon B. Am-
bler and Beecher E. Stallard, 1237-38 ·Central National Bank 
- Building, Richmond, Virginia, on the 31st day of January, 
1939, to be read as evidence on behalf of the defendant in the 
suit pending· in the Circuit Court of Henrico County against 
Elizabeth C. Deitrick. 
Present: Parker E. Cherry, Esq., Harold l\tI. Ratcliffe. 
Esq., Counsel for the Complainants; Gordon B. Amhler, Esq., 
Beecher E. Stallard, Esq., Counsel for the Defendant. 
page 49 ~ H. L. KELLY, 
- a witness on behalf of the defendant, being .first 
duly sworn, testified as follows: 
DIRECT EXAl\HNATION. 
Bv Mr. Ambler: 
Q. Where do you live, Mr. Kelly? 
A. 4810 Chamberlayne Avenue. 
-, 
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Q. How close is that to the home of Mrs. Elizabeth C. Dei-
trick? 
A. Three houses from her. 
Q. On the same side of the street 1 
A. Yes, sir. 
Q. How long have you lived there Y 
A. Since October, 1927. 
Q. You, of course, are not operating a tourist home, are 
yout 
A. Yes, I am. 
Q. Did you buy your property as a tourist home 7 
A. No, we have only taken in tourists since three years ago 
this past May. 
Q. Were you living out there before the highway was made 
into Highway No. 2 T 
A. Yes, sir. 
Q. At the end of Chamberlayne Avenue out there, were 
there any roads that led off from the end of Chamberlayne 
Avenue! 
A. There was a road that led around by the 
page 50 ~ school going towards Ellerson., and then, of course, 
the one leading into. the Washington Highway. 
Q. They were all dirt roads, were they not? 
A. As far as- I recall. 
Q. But the. State Highway was not through there? 
A. ·No, sir. Only one driveway was on Chamberlayne Ave-
A.ue when I moved there. The other side was opened since I 
moved there. 
Q. The records of the Highway Department show that 
Route 2 was completed in the year 1933. Were you familiar 
with traffic conditions along there before the year 1933, and, 
of course, since Y ~ 
A. To a certain extent I was. Yes, sir, having· lived there. 
I can say this: Since I moved out there the traffic has in-
creased at least five times. It is five times as great as it was 
when I moved out there. I very seldom saw any trucks going 
through then, but now you see them night and day. . 
Q. Can you say that it has increased since No. 2 highway 
was put there? 
A. I think it has, yes, unquestionably. 
Q. Some five-fold, y~m sayY 
A. At least that. I think I am consen?'ative when I say 
that. 
Q. In your opinion, did that affect the value of homes along 
there? 
,-
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A. In a way it did. 
Mr. Ratcliffe: We- object to his opinion as being 
page 51 } merely opinion evidence and he is not an expert and 
. has not been qualified as such. 
Q. Mr. Kelly, of course, I only want you to testify to things 
you may have in your knowledge, and if you do have sufficient 
basis tp express opinions you do have _a right to do that,- but, 
of course,. unless you do you would not. You have owned that 
property since 1927 7 
..A.. Yes, sir. ~ 
Q. What did you pay for iU 
_ A. $10,500, without a garage, and I have built a double ga~ 
rage since then which cost me around $325. 
Q. Have you had experts appraise your property? 
A. No more than recently when I applied for an F. R . ..A.. 
loan. 
Q. I don't want you to tell me what they said, but can you 
state whether or not as a result of investigation by the ap-
praisers your property was held to have increased in value 
or to have decreased 1 
Mr. Ratcliffe.: We object to -that line of testimony on the 
g·romids that it has nothing to do with this case, since this 
·case is pref aced on the restrictions in the deeds. 
_ Mr. Ambler: Counsel for the defendant replies 
page 52 ~ that one of the contentions of the plaintiffs is that 
the location of tourist homes in this neighborhood 
l1as decreased the value of their property and affects their 
property rights for that reason, and feels that it is a legiti-
mate matter to ·rebut and show that the property has increased 
.in value when used as a. tourist home. 
A. It decreased from a residential section, but from a tour-
ist home section it has increased. 
Q. In other words, if you wanted to sell it as a tourist home, 
from your own knowledge of your property and your deal-
ings in that neighborhood., it is your opinion that you could 
get more for it as a tourist home than as a residence. Is that 
right? . 
A. Absolutelv. 
· Q. Do you attribute the decrease in value as a home to the 
amount of traffic which is now passing over the highway singe -
No. 2 was opened up there f . . -
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H. L. Kelly. 
Mr. Ratcliffe: We object to that question .as being abso-
1µ.tely leading and immaterial to this case. · 
A. I think that traffic has decreased the value of the prop-
erty. Yes, sir, I certainly do, most emphatically. 
Q. Do you feel that the tourist homes are the 
page 53 ~ causes of the decrease of property values out there, 
or just the result of the highway's being opened 
through there T 
A. I think the traffic has more to do with it than anything 
else. 
Mr. Ratcliffe: We object to that as being opinion evidence.· 
Q. You say that you are in the tourist business also T 
A. Yes. 
Q. Is there any reason why you went into the tourist busi-
ness? 
A. Yes, sir. 
Q. What is the reason? 
A. I lost employment, and to save my home I went into the 
tourist business. 
Q. Do you know Mr. R. F. Sanford? 
A. Yes, sir. 
Q. Does he live in the same- neighborhood? 
A. On the corner from me. 
· Q. I believe he is a plaintiff in this suit ag~inst Mrs. Dei-
trick. Do you have· any knowledge of whether or not Mr. 
Sanford has ever taken tourists? 
A. He has, yes. During the busy season he has taken them 
in on one or two occasions. I can't say just how many. I 
know it was around the 30th of May wl1en he. took some iu. 
Q. In the past year? 
A. I couldn't say. Probably ~y wife could an-
pag~ 54 ~ swer that question more clearly, because she, as a 
· rule, sends them. He took some in during the mo-
torcycle races on the 30th of May, but whether theY. were 
. the last 30th of May, I can't say. . _ 
Q. The point is, you have sent him tourists and he has taken 
tl1em in. Is that correct? 
A. Yes, sir. 
CROSS EXAMINATION. 
Bv ]\fr. Cherry: · 
"'Q. You went into the business of operating a tourist home · 
from a :financial standpoint f 
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A. Yes, sir. · 
Q . .Now, when you purchased your home out there, you pur-· 
chased it for a residence? 
A. Yes, sir. 
Q. Did you purchase your home subject to these restric-
tions which had been proved in evidence here¥ 
A. Evidently, yes, sir. I didn't know all of them at the 
time but they said it was restricted property. 
Q. Subject to the restrictions in North Ginter Park¥ 
A. That's right . 
. Q. At the time you purchased your property out there _in 
1927, No. 1 highway came in through Chamberlayne Avenue, 
didn't iU 
A. Just as it does today. 
Q. There were no tourist homes there at that 
page 55 ~ time, were there, in the .North ,Ginter Park section, 
-that section you moved into? 
A. No, not at that time. That's true. · 
Q. Do you belong· to this association that the tourist home 
people have? 
A. There is no association. 
Q. Do you have an organization that the tourist home people 
belong to? 
A. They were talking of forming one, but it hasn't been 
formed. 
Q. It has not! 
A. Not to my lmowledg·e. I haven't heard anything about 
it. I attended one of. those meetings, but no association was 
formea . 
Q. Do you pay dues? 
A. No dues. 
Q. An unorganized association? 
A. No dues, no meeting place, or anything at all. 
Q. Do you tourist people who have homes along Chamber-
Jayne Avenue, have you recently maintained a large billboard 
on No. 1 highway just north of Norwood Avenue directing 
tourists to the Chamberlayne Avenue tourist homes,-a big 
bi.11board with electric lights, put in operation Saturday or 
Sunday? ' 
1\fr. Ambler: I object to that as having nothing to do with 
this suit. Only such matters as existed prior to and up to the 
time the suit was brought are admissible. 
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page 56 ~ Q. You have a sign in front of your own. home 
with electric lights on it, haven't you Y 
A. Yes, sir. 
Q. Does that sign state that you take in tourists~ or adver-
tise the fact that you do take in tourists! 
A. I should think anybody would take it for granted that 
I do. I have got on there "Tourists". 
Q. Do you make a nightly charge! 
A. Yes, sir. 
Q. What is your charge for a night 7 
A. $2.00 per room, two in a room. 
Q. How many rooms do you have? 
A. Three. 
Q. And you operate this as a business there? 
· A. Not exactly as a business. As a help to me. You can 
term it anything you want to. 
Q. Do" you furnish meals! 
A. No, sir. We se1·ve no meals. Just overnight guests. 
RE-DIRECT EXAMINATION. 
By Mr. Ambler: 
Q. Mr. Kelly, how many tourist homes are there on Cham-
berlayne Avenue up to the city limits, within the county? 
A. In the county Y 
page 57 } Q. Yes. 
A. Six in the county. 
Q. How many blocks does that cover? 
A. That covers two blocks,-a block and a half, because the 
city limits begin middle way of one block. 
Q. How many houses are in that block,-I mean, in that 
same section? 
A. There are seven on my block, with a duplex house, that 
would be counted either one or two, and, I would say eleven 
on the next block. 
Q. That is a total of about eighteen homes, is it not! 
A. Yes, sir. 
Q. Are you including- the tourist homes in that? 
·A. I am including all of them. 
Q. Then, you say there are six tourist homes 7 
A. Yes, sir. 
Q. And so there would ~e twelve other homes that are used 
as residences. Is that right Y 
A. Yes. And one of those is a duplex house. 
59. Supreme Court of Appeals of _Virginia. 
H. L. Kelly. 
Q. And do you know how many families liye in that duplex 
house! 
A. Two. 
_ Q. In what block is that 1 . 
A. The forty-eight hundred block, the same block I am liv-
ing in. 
Q. Is that the sam~ block Mrs. Deitrick lives in Y 
A. Yes, sir. 
Q. That is the last lot on that block, isn't it Y 
A. No, Mrs. Sawyer's house is the last house. 
page 58 ~ That is the· extreme far corner. This is the next 
_ house to 1'frs. Sawyer's. There is a vacant lot in 
between. 
Q. Inside lot Y 
A. Yes, sir. 
· Q. Do you happen to know the number of your lot t 
A. I can't tell you off-hand. 
Q. You don't have the lot number T 
A. No, sir. 
Q. Now, this duplex building is the lot next t9 the last 
lot on that block! . • 
A. iNo, there is a house on the corner, then a lot, then the 
duplex house. 
Q. Then, the duplex house is on the third lot from· the 
corner? 
A. That's right, from Watkins Street. 
Q. That would make that lot No. 19 on the plat of North 
Ginter Park, between Westbrook Street and Watkins Street 
on Chamberlayne Avenue. Is that right Y 
A. Yes, sir, that is the location. 
Q. Is there an apartment house in the neighborhood? 
A. It was just recently constructed and occupied around 
the· first of October. -
Q. Whe_re is that apartment house? 
.A. Right in front of Pine Camp at the corner of Watkins 
Street and Ohamberlayne Avenue. 
Q. Is that on the same side of the street Y 
page 59 ~ A. On the opposite· side of the street. 
Q. On the east side of Chamberlayne A venue¥ 
A. Yes, sir, at Watkins Street. 
Q. I believe there is a school there too. · 
· A. The school is further up on the other end of the block. 
Q. Is anything else built along there ? 
A. Nothing. at all on the block or in front of me. The 
· next house is· down in the city on the eastern side of Oham-
berlayne. 
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Q. Do you know how many tourist homes there are on . 
Chamberlayne Avenue all told Y 
A. I think they said forty-nine or forty-eight. 
Mr. Cherry: We object to that. It doesn't specify the s~ 
tion or anything .in regard to where they are located. It is 
irrelevant and immaterial as far as the issue here is con-
cerned. 
Q. How many tourist homes are there on Chamberlayne 
Avenue from the end of Chamberlayne Avenue out there 
where you lived, or rig·ht beyond where you live, down to 
Brookland Park Boulevard Y 
Mr. Cherry: We object for the same reason,-that we are 
trying this case on the restrictions applicable to the North , 
Ginter Park sub-division and not to the restrictions which 
may apply to other sections or other parts of 
page -60 ~ Chamberlayne Avenue. 
Mr .. Ambler: That is true, but counsel for the 
defendant replies that the general nature of tourist homes 
along Chamberlayne A venue, regardless-of re~trictions, is a 
relevant fact to show, as contended by the defenda11t that 
.traf1fic along· Chamberlayne .... Avenue has changed the nature 
of the street. 
A. I would say around thirty-eight or forty. 
RE-CROSS EXAMINATION. 
By Mr. Cherry: 
Q. Mr. Kelly, about how many homes would you say there 
are in the North Ginter Park sub-division; that is., which lie 
-between Chamberlayne Avenue and Brook Road beyond the 
city limits Y _ 
A. I couldn't say. There are quite a few of them, and quite 
a number have been built since I moved out there. 
Q. About how many? 
. A. I would say 250 or 300 houses. 
Q. Are there any other tourist homes in that section other 
than the six you mentioned Y '" 
A. There is one on Westbrook Avenue right across the 
street from the Sanatorium. There was. I don't . 
page 61 ~ know whether the sign is still up or not, whether 
they are still taking in tourists. _ 
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Q. No'rth Ginter Parki 
A. Yes, sir. 
Q. Is that the only one you know of? 
A. Yes, now. I think the other one was taken down. 
Q. So there are only six on Chamberlayne Avenue and one 
possible one on Westbrook Avenue! 
A. Yes; sir. 
Q. Isn't this apartment house you mentioned on the other 
side of Chamberlayne us.ed solely for residential purposes Y 
A. As far as I know. 
Q. Wasn't this school you ref erred to built when you moved 
out there! 
A. It was there when I moved. 
Q. Isn't this school located at the corner of Chamberlayne 
Avenue and Norwood Avenue, which is at the end of Cham-
berlayne A venue? · 
A. I don't know. It is-
Q. At the intersection f 
A. At the intersection of Norwood and Chamberlayne. 
RE-RE-DIRECT EXAMINATION. 
By Mr. Ambler: 
· Q. Does the Chamber of Commerce sometimes ref er tour-
ists to you people Y 
A. The State Chamber of Commerce, yes, sir. 
page 62 ~ Q. Have you ever had them ref er them to you? 
A. Yes, sir. 
Q. Are there times w'lien, to your knowledge, the hotels are 
overflowing· here in Richmond Y 
A. Yes, sir. We have had hotels refer them to us during a 
convention. 
Q. When you moved out there in 1927, were there as many 
automobiles on the highway,-on any highway, then as there 
are nowf 
A. No, sir. 
Q. Then, the difference between the situation when you 
bought your home in 1927 is, in the first place, that there are 
two highways that empty into Chamberlayne Avenue now, 
No. 1 and No. 2. Is that righU . 
A. That is correct. 
Q. And in addition to that, automobiles themselves have 
increased tremendously in that length of time, haven't they! 
A. Yes, sir. 
Elizabeth C. Deitrick v. I. N. Leadbetter, et al. 53 
page 63 ~ ROSCOE C. McNEER, 
a witness in behalf of the defendant, being first 
duly sworn, testified as follows : 
"DIRECT EXAMINATION. 
By Mr. Ambler: 
Q. Where do you liv:e, Mr. MeNeer? 
A. 4334 Chamberlayne A.venue. 
Q. How close is that to the home of Mrs. Elizabeth C. Dei-
trick! 
A. There is a vacant lot and one house, and then across 
the street she has got the third house, I think, in the next 
block. 
Q. Do you live in the same block with herY 
A. No, not in the same block. 
Q. In the next block f 
A. Yes, sir. Westbrook Avenue goes right between us. 
Q. Do you live towards the city from her house Y 
.A. Yes, sir. 
Q. How long have you been living out there·? ' 
A. I have been on Chamberlayne Avenue since September, 
1933, not in the same house. I lived two years at 4206, the 
Davis property. 
Q. Were you living· out there when they put the highway 
No. 2· through there T 
A.· Yes, sir. 
Q. Were you living t.here prior to the time they put that 
highway through? · 
page 64 ~ A .. No, they were just finishing that highway up 
when I came out there. It was under construction 
when I came. 
Q. It was not completed Y 
A. No, not until the next spring. 
Q. Are you in a position to say whether or not traffic was 
materially increased after that highway was opened than be-
fore? 
A. Yes, very much. 
Q. And then, too, up to the present time, do you know 
whether or not automobiles have·increased in use in the coun- · 
try since that time? 
A. Yes. 
Q. In your opinion, did all this additional traffic coming 
through there have anything to do with the value of the resi· 
dential property along there f 
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Mr. Ratcliffe: We object to his opinion. 
A. It would, in my opinion. That is, if I were buying it 
just as a residence, not taking in tourists. 
Q. If' you were going to use your home for a tourist home, 
would or would not the fact that a lot of trafi:fic comes along 
ther,e be an aid to the property Y 
A. Yes, for a tourist home it would. 
Q. But for a private residence I understood you to say it 
would not. 
page 65 ~ A. It wou]d not. _ 
_ Q. Then, do I understand from that that you 
have any opinion as to whether or not it would increase the 
value of the property if you were going to use it for a tourist 
home and decrease it if yon were going to use it as a private 
home? 
A. Yes. 
Mr. Ratcliffe: Same objection we had before. 
A. What will prove that to yon, this trouble that has- come 
up about tourist property kind of held the thing up. There's 
a piece of property, 4208, good property. It has been for 
rent for quite a long time. In other words, I had it rented 
for the man, and then tl1is came along and he backed out on 
those grounds. 
Q. Wouldn't rent the property? 
A. Wouldn't take it at all, on the grounds that this trouble, 
-that he was afraid tourist homes would be prohibited. It's 
idle right now. _ 
Q. Is your knowledge of these values based on your own 
experience in dealing with the property in that community 1 
A. Well, yes; that is the way I know. But I know I'm pay-
-ing· a rent I wouldn't pay otherwise~ if I wasn't taking tour-
.ists, because I had an agreement like -this: if anything hap-
pens that we can't fake tourists we can vacate immediate]v. 
Q. You are naturally paying a higher rent than you wouid 
for a residence? -
page 66 ~ A. That's right. 
(iJR0SS EXAM]NATION. 
_ By Mr. Cherry: 
Q. Do you rent your property Y 
A. Yes, sir. 
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Q. You rent it solely for the purpose of taking in tourists T 
A. That's right. We live there, of course. 
Q. But your main · business is taking in tourists Y · 
A. Yes, sir. 
Q. Are you employed elsewhere, or is that your main busi-
ness? 
A. That has been, part of the time, I have been travelling, 
-was travelling until I came there, then it was about two 
years that, I reckon, I wasn't. 
Q. How many rooms do you have available to take in tour-
istsY 
A. Four rooms. 
Q. Now, this house which you say you had rented, the party 
was renting it solely for the purpose of taking in tourists T 
A. The property I sp.oke of? Yes. 
Q. Solely for the purpose of taking in tourists? 
A. Well, they were going to live there. 
Q. Do you maintain a sign in front of your home there Y 
A. That's right. 
Q. Advertising that yo~1 do take in tourists? 
A. That's right. 
page 67 } Q. With light on it Y 
A. That's right. 
Q. Do tourists come there,-transienis who come for tl1e 
night! · 
A. Yes, sometimes, and sometimes they stay longer. 
Q. Do you furnish meals T 
A. No, sir. -
Q. Primarily the tourists come to spend the night, just pass-
ing through Y 
A. Yes, the majorit~ of them. 
Q. Do you have tourists referred to you from other homes 
along the roads T 
. A. A good many, and then I know quite a lot of people all 
over the country. 
Q. I mean other tourists homes along the road. -Do they 
Tefer tourists to you? . 
A. Well, we have them sent from other tourist homes. , 
Q. And you, in .turn, ref er them to other tourist homes in 
other places Y 
A. Yes, sometimes we do. 
Q. Do you advertise your tourist home in any other man-
ner or place other than the sign which is in front of your 
hornet -
A .. No. 
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Q. Do you have cards printed 7 
A. "\Ve have cards, yes. 
Q. Do you hand them out f 
page 68 ~ A. We havn them there on the table and any 
time any of the guests come in and are going out 
for dinner or coming downtown to the theatre, they take a 
card so they can find the way back to the right place. 
Q. Do you keep u register 7 
A. vVe do. 
Q. Do you belong to an association that the tourist home 
people have? 
A. No, sir. 
Q. Do you tourist people on Chamberlayne Avenue, among 
yourselves, maintain a billboard on the Washington Highway 
advertising· the tourist homes f 
.A. You mean a sign 7 
Q. A billboard. 
A. I don't lmow exactly. It's an illuminated sign, I think, 
they put up recently. 
Mr. Ambler: I object to that on the ground previously 
stated. 
Q. That is a big bil1board, isn't it Y 
A. I ·haven't seen it. 
Q. Did you contribute to it? 
A. Yes. 
Q. And that is placed out on the Washington Highway No. 
1, north of Norwood Avenue and before the tourists would 
· reach Chamberlayne Avenue coming to Richmond f 
page 69 ~ A. Yes, sir. 
Q. ~nd does it have an arrow pointing towards 
Chamberlayne A venue f 
A. I thought I told you I haven't seen it yet. 
Q. You mean you contribute to it and don't know what is 
on it? 
A. 10f course, I don't have anything to do with it, no more 
than I was in favor of it. They had a meeting and agreed 
to put up this sign. Of course, it was a good cause and I 
wanted to string along with the crowd. 
Q. You put up that sign to increase the business of the 
tourist homes Y 
A .. Well, in a way it was. Tourist business has f alien off 
between 35 and 40 % this la st summer and fall, and this trouble 
that arose here in Richmond was largely responsible for it, 
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because that's, known from Maine to Miami. We have guests 
- come in and tell us about it and want to know about it. 
Q. And you are advertising it more exetnsively now to in-
crease the business? Since they took down the sign of Rich-
mond there directing on Route 1., and prior to that all the 
traffic through No. 1 was directed down Chamber layne Ave-
nue. Is that correct? 
A.. It had been going down Brook Road since the trouble, 
and they put that sign up-
Q. So as to direct the tourist traffic down 1Chamberlayne 
Avenue instead of Brook Road f 
A. We had had guests who have been here before, but if 
you don't visit a citv more than once or twice in two or three 
years it ·is hard to find .your way through. It's 
pag·e 70 ~ hard to remember and to find your way through, 
and you go largely by the signs in finding your 
way throug·h a city. I lmow I do. 
Q. You tourist people wanted as much tra£fic to come down 
Chamberlayne Avenue as you possibly could get to come 
down there, didn't you? 
A. Naturally. 
Q. A.nd this traffic came down Chamberlayne Avenue prior 
to this work being done down there. 
A. That sig·n being· down had something to do with it, the 
State sign. · 
RE-DIRECT EXAMINATION. 
Bv Mr. Ambler: 
~ Q. Does the Chamber of Commerce sometimes diroot tour-
ists to the homes of you people out there? 
A. Yes. 
Q. Sometimes when the hotels have overflowed? 
A. Yes. And we have had hotels send them to us, and eat-
ing places. 
Q. In regard to tourists, what hour of day or night do they 
come in mostly? 
A. There's no set rule. As a rule you get them anywhere 
from in the morning- up until 12 o'clock at night. 
Q. Do many of them come in after 12 o'clock at night? 
A. No, I never had but one man come in after 
page 71 ~ 12 o'clock. 
Q. As a rule, a tourist is someone travelling in 
his car, possibly with his family, isn't that true? 
A. Yes, sir. 
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Q·. .And he generally tries to find his quarters as much be-
fore midnight as possible, doesn '.t he Y 
· A. We have had anv number of them to go out for dinner 
cfr to a show, and maybe not be back until late. 
Q. Now; when tourists stop with you overnight, as a rule 
do they get up befo.re dawn and leave or do they generally 
leave some time withiri reasonable hours? 
A. The majority of them are rather late in getting out. 
Sometimes they stay until 11 o'clock. 
· Q. Have you ever ha.d any trouble with any of them get-
ting up very early and leaving there Y 
A. ·r never had any to leave before daylight. 
Q. You do not furnish meals, you say? 
A. No. 
Q. Do yon know whether any of the tourist homes furnish 
mealsY 
A. A good many had it on their sign as a drawing carif, 
. but I don't think they furnished meals. -
Mr. Cherry: We object to what he thinks. 
A. I know they send them to these eating places and they 
send them to us. We don't think it is fair for us 
page 72 ~ to feed them and have eating places, like Brook 
Hill Coffee Shop and Daley's Restaural!t, send· 
them to us to stay. 
Q. Is there any other, as far as- you know, in the county 
on Ohamberlayne Avenue, who is ,furnishing meals to the 
tourists? 
A. No, sir. . . 
Q. Mrs. 1;:>eitrick does not furnish meals to the tourists, 
'does she? · · 
.A. No, sir. 
RE-GROSS EXAMINATION. 
By Mr. Cherry: , 
Q. You, then, operate in conjunction with the restaurants 
in the city so that you send people to them and they, in turn, 
sen.d people who come to their business to you to spend the. 
nighU 
.A. 1hat's right. 
Q . .You said you have some. of the tourists,-you said thBy 
.didn't leave before daybreak. Some of them leave from 
then on and some stay late. · 
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A. As a rule they will leave about 8 o'clock. 
Q. -Do some leave before 8 o'clock¥ 
A. Very few will IP.ave befor~ 8 o'clock. 
RE-RE-DIRECT EXAMINATION. 
By Mr. .Ambler : 
Q. Do you have any partnership agreement 
page 73 ~ with these restaurants or anything Y 
A. No partnership. We are not bound to send 
them to them, but we just leave our cards with them and they 
send us guests, and naturally if a visitor comes to your botr1.e 
you want to send them to a good eating place. 
Q., You get nothing out of it 1 
. A. No, sir. 
Q. And, of course, the restaurant gets nothing out of your 
·furnishing rooms. 
A. That's right. 
Q. I suppose you recommend them to restaurants all over 
town, do you not Y' 
A. That's right. The Occidental, Daley's, Ewart's, ,John 
Marshall Coffee Shop, Brook Hill, Garden Tea Room,......;..just 
whichever place they want to go. If they are going to a 
show or somewhere downtown, we send them down here. If 
they are not, we send them to the Brook Hill Coffee ShoJ). 
page 74 ~ MRS .. LAURA E. SAWYER, 
a witness on behalf of the defendant, being first 
.duly sworn, testified as follows: 
DIRECT EXAMINATION. 
By Mr. Stallard: 
Q. What is your address, Mrs. Sawyer? 
A. 4832 Chamberlavne Avenue. 
Q. Are you operating· a home out there and taking in tour-
ists in the County of Henrico? 
A. I am. 
Q. How long have you been out there? 
A. Since 1931 . 
. Q. Have you been taking in tourists since i931 f 
A. Yes. 
Q. Are you a defendant in this suit or in any way con-
nected with this suit? · 
A. What do you want me to say? 
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Q. Just say if you are or not? 
A. No, I am not. 
Q. You are not? 
A. No. 
Q. Then, if Mrs. Deitrick were enjoined from operating her 
tourist home you wonldn 't be affected, as far as you know, 
by it? 
A. No. 
page 75 ~ Mr. Ratcliffe: That is purely a legal question, 
and we object to it. 
Q. When you moved out there in 1931, since that time has 
the traffic increased or decreased? 
A. Increased you know. 
Q. By what amount would you think? 
A. I don't know whether I could tell you about the passen-
ger traffic, but the trucks, I think, have increased a hundred 
per cent. 
Q. What kinds of trucks do you have in mind 1 
A. Every kind imag'inable. Some of them seem to be about 
a quarter of a block long, and then smaller ones. Freight 
trucks. 
Q. How many blocks do you have from the county and (lity 
line, extended out to Norwood Avenue where the street stops Y 
A. Three blocks. 
Q. Then there are only three blocks where homes and houses 
and businesses could be built on Chamberlayne Avenue in 
the county. 
A. Yes. 
Q. There is an apartment house out there near you, isn't 
there! · 
A. Across the street. 
. Q. When was that put up Y 
A. It was completed October 20. 
Q. This ·year¥ 
A. 1938. 
page 76 ~ Q. How many people does it accommodate, if 
you know¥ 
A. They have twelve families occupy it. I don't know how 
many people. 
Q. Twelve families? 
A. Yes. 
Q. Do those people living there own automobiles? 
A. Yes, all of them seem to have automobiles. There s~em 
to be about twelve tbere each night. 
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Q. Where do they park them f 
A. They park them in the front., and about two of them are 
parked almost on the street. 
Q. What did you buy your home for.,-a residence or a 
tourist home f 
A. We bought it for a tourist home. 
Q. Have you operated it eyer since you have been out 
there? 
A. Ever since one week after we moved there. 
Q. Do you give meals at your house f 
A. I serve breakfast if they desire it, after 8 o'clock. . 
Q. What time do your tourists usually come in? 
A .. The greatest majority of them come from 5 to 8 o'clock. 
Sometimes· they come before that and sometimes later. 
Q. What time do they usually leave in the morning Y 
A. On the average froin 7 to 9 o'clock. But some of them 
leave earlier. 
Q. Do they ever disturb you in leaving Y 
A. Indeed they do not. Sometimes they leave and we don't 
even know they are going- out at all. 
page 77 ~ Q. Do you know how many tourist ~omes there~ 
are on Chamberlayne Avenue, counting the city 
and the county? 
Mr. Cherry: We object to that question for the reaAons 
previously stated; that you have not shown the conditions of 
Chamberlayne Avenue, what type of property exists on Cham-
berlayne Avenue, the restrictions on the land of Chamber-
layne .A. venue: and the ~uit only involves restrictions apply-
ing to North Ginter Park. 
Q. Do you k.now, Mrs. Sawyer, how many pomes are op-
erated as tourist homes? 
A. I think it's thirty-nine. I'm not quite positive. It's 
from thirty-seven to forty. ' 
CROSS EXAMINATION. 
By Mr. Cherry: 
Q. How many rooms do yon have? 
A. I have five. 
Q. Five that you rent to tourists? 
A. Yes. 
I, ', 
:' : ; 
. .,. 
Q. The majority. of the tourists just spend the· night 7 
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A. Sometimes they stay two days. I have had 
page 78 ~ parties stay a week. 
Q. But the majority just stay one night, is that 
right! 
A. Only one night. 
Q. Do you maintain a sign in fro·nt of your home with olee-
tric lights on it advertising that you take _in tourists 1 
A. Yes, I have the name of my home on it and the word 
'' Tourists''. · 
Q. Do you advertise whether you give meals? 
A. I have the- word "Meals" on it also, but I only serve 
breakfast at 8 o'clock and after, which isn't very often . 
. · Q. Is the taking in of tourists your principal business Y 
A. Indeed it is. 
Q. Isn·'t this apartment house that you refer to used solely 
.as a residence for the families living there Y 
A. I don't know at all about that, because I don't know a 
soul that lives in it. _ 
Q. You mentioned that there were twelye families. 
A. Yes. 
Q. .And t;Iie same families are there all the time 1 
A. As far as I know. 
Q. There are no sig'lls on this apartment house advertising 
it· as a tourist home, are there 1 
A. ,No. 
Q. Do you tourist people on Chamberlayne Avenue main-
tain at the present ti.me a large billboard with lights on it, 011 
the Washington Highway No. 1, north of Norwood A -venue, 
directing tourists down Chamberlayne Avetne 
page 79 ~- and to the tourist homes on Chamberlayne Ave-
nue f 
. A. Yes. 
. . Mr. Ambler: That is objected to on the grounds previous]y 
stated. 
Q. Do you keep a register of the guests who come to your 
home? 
· A. Yes. 
Q. Do you have cards advertising your home? 
A. Yes. 
Q. And you hand thoRe out to tourists when they leave f 
A. I have them inn little plate and they take them if they 
want them. 
Q. Do you have tourist homes in other cities send tourists 
to you! 
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A. Yes. 
Q. And you, in turn, recommend tourist homes in other 
cities to tourists who stop at your place Y 
A. Yes. 
Q. Have you corresponded with various tourist homes along 
the way to get them to do this Y _ 
A. Yes . 
. _ Q. Do you advertise your tourist home in any other way T 
A. Yes. I belong to a Tourist Guide. 
RE-DIRECT EXAMINATION. 
By Mr. Ambler: · 
Q. Do you depend upon your tourist home for 
page 80 ~ your livelihood Y · 
A. I do. 
Q. Is your husband employed Y 
A. He works, yes. He is employed, but you know how 
pusiness has been recently. · 
. Q. In other words, his income-' · 
A. -will not takP. care of his family, with two children in 
, school. 
RE-CROSS EXAMINATION. 
By Mr .. Cherry: . 
Q. When you bought your home, did you have your title 
examinedY · · 
A. You will have to ask Mr. Sawyer about that. I couldn't 
answer that. _ 
Q. Did you know about the restrictions Y 
A. I did not. You know I would never have bought it if 
I had. 
Q. If you had known the restrictions you would not have 
bought it. 
· A. Indeed I wouldn't. 
pag·e 81 ~ MRS. R. C. McNEER, . 
· . a witness on behalf of the defendant, being first . 
duly sworn, testified as follows : 
DIRECT EXAMINATION. 
Bv Mr. Stallard: 
··Q. Wbat is your address, Mrs. McNeerY 
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A. 4334 Chamberlavne A venue. 
Q. You live in the county t 
A. Yes. 
Q. What is the block next to you? 
A. The 4800 block. 
Q. Those blocks jump out there? 
A. Yes. 
Q. How many biocks do you have in the county ort Cbam-
berlayne Avenue to the end of the street 0l 
A. Two and a half, I believe. . 
Q. Do you operate a tourist home there Y 
A. Yes. 
Q. How long have you been operating a tourist home¥ 
A. Since February, 1934. 
Q. Do you furnish meals? 
A. No, sir. 
Q. About what time do tourists visit your home for the 
nig·ht 1 IJow late do they stop? 
page 82 ~ A. We have guests, Mi\ Stallard, that coine in 
sometimes as early .as 9 o'clock in the morning,--
-oominercial men who eng·agi3 their rooms going into the city 
for their business. We get most. of them usually around,...:.-
well, if we don't get anybody by 9 o'clock we don't get any-
body else. 
Q. 9.o'clock at night? 
A. Yes. 
Q. What time do they leave in the morning? . 
A~ From, I s-µ.ppose, 7 o'clock up to noon, and I have some 
to stay until afternoon. 
Q. Do you have much traffic running over Chatriher layiie 
Avenue? 
A. I should say so. Principally trucks and vans, which 
are most di.sturbing. ,. . . 
Q. Would you live ont tliete if you were not operating a 
tourist home? 
A. You couldn't give me a piece of g;fotind out there if I 
were not in the touri1'.t business. I wquld pick a very ex-
clusive residential section, such as Windsor Farms. 
Q. Do you consider Chambetlayne Avenue a residential 
section! 
A. No. 
Mr. Ratcliffe: I object to what she considers it, as being 
merely. her opinion. 
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A.. I have lived in exclusive residential sections, 
page 83 ~ and so I realize what they are. Chamberlayne Ave-
nue might have been at one time, but it is not to~ day. · 
Q. Did you consider it a residential section when you 
bought your place f 
. A. Oh, no. I was interested in the tourist business. That 
was all. 
Q. Do you know how many tourist homes are on Ohamber-
layne Avenue, counting· the city and the county? . 
Mr. Cherry: Same objection. 
A. Thirty-seven or thirty-eight, I think. 
Q. Do they have signs out i.it front! 
A. Oh, yes. 
Q. Do yo_u have a sign? 
A. Yes. That is customary all over the United States. All 
the tourist homes have signs~ I have travelled from Maine 
to Florida, and from the east coast to the west coast, and 
they all have signs. . 
Q. Are you a party to this suit now pending in the. Cir-
cuit Court trying to enjoin some of the tourist homes out 
ilierel · 
Mr. Ratcliffe: The record speaks for itself, Mr. Stallard. 
A. No, I just have a tourist home out in the 
page 84 ~ comity. 
Q. They didn't bring suit against you, did they? 
A. Oh, no. Not individually. I happen to be in the county. 
We have an organization, the city and county; that's on 
Chamberlayne Avenue ; we haye our officers. 
Q. Did you know the restrictions in your deed when you 
bought the home, requiring it to be used for residential plir-
• posesf 
A. No, I didn't know it. . 
Q. Do you know where Mr; Sanford lives? 
A. Yes. 
Q. How long has he Jived there? 
A. About two years, and it was operated as a tourist home 
for .three or four years before 4e bought it. 
Q. Did it have a i:;ign on it? 
A. Yes~ The place wa~ called "Open Gates"~ 
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j CROS.S· EXAMINATION. 
.. 
By Mr. Cherry: _ 
Q. When did you purchase your home in North Ginter 
Park! _ 
A: I haven't putchased it. 
Q. You do not own your home Y 
A. No. 
---Q~. You rent it! 
A. Yes. . 
. Q. And you rent it solely for the purpose of a 
page 85 ~ tourist home7 
A. Yes, that is in my lease. 
Q. If you can't operate it as a tourist home you have a 
right to terminate your lea.set 
A. Yes. 
Q. How many rooms do you have for tourists in your home Y 
A. I have three rooms. 
Q. What type of homes are there in the North Ginter Park 
section; outside of the city? Are they modern homes? 
A. I haven't been in all of them. 
- Q. I mean the general type home. -
. A. From their outside appearances they appear to be mod-
ern. 
Q. -Do you know whether those homes were constructed in 
the last ten or fifteen years? The majority of them. 
A. The majority of them, I understand, were. Up tp that 
time .it was just a field. · 
Q. Do you maintain a sign in front of your home advertis-
ing that you operate a tourist home? 
. A. I have a sign up there just as all the tourist homes 
have. · 
- Q. Do you advertise meals on your sign? 
A. No, indeed. I hope I '11 never have to feed anybody. 
Q. This association you have, does it maintain a billboard 
with lights on it on Number 1 highway, north of Norwood · 
A venue and before you leave the highway and reach Cham-
berlayne Avenue~ advertising the Chamberlayne Avenue tour-
ist homes and directing tourists down there 7 
A. We were dne to nave a sign· there, and I un-
page · 86' ~ derstand it is up, but I haven't seen it .. 
· · Q. When did you organize this association Y 
A. I don't remember just when. We have ·be·en having 
meetings for some time. I have a diary at ~ome and I could 
look it up. 
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Q. Who is president T 
• • t 
A. Mrs. Seay, I believe. 
Q. Are· you an officer in it ? , 
A. No, indeed. I was asked to be one, but I wouldn't take 
it. I had plenty of that in college, and I don't care for the 
job. Too much work. 
Q. Do you keep a register of the tourists that come to your 
~met _ 
A. I have a register. Sometime~ I do and sometimes I 
don't. If they are return people they don't always regis-
ter. · 
Q. Do you have cards printed advertising your place? 
A. Yes. 
Q. And stationery? 
A. Yes. 
· Q. Do you advertise your tourist home in the Tourist 
GuideT 
~A. No, indeed. I have plenty to come into my home with-
out any Guide. 
Q: As many as you can accommodate? 
A. I have satisfied guests and that is the best advertising 
you can have. 
· Q. Do you have other tourist homes that send guests to 
you? 
page 87 ~ A. No, I don't bother with that at all. 
Q. Do you take commercial men as well as tour-
ists 7 
A. If they come to the door and will pay my price I will 
take them. 
Q. And the majority of the people are transients who come 
for the night and pay whatever you charge for the night, is 
that correct? · 
A. Well, that is the majority of our business. We have all 
types. We have had people stay a month. 
Q. But the majority of them come for the night. 
A. I wouldn't say. I suppose so, but we have got lots of 
them that stay a long time. 
RE-DIRECT EXAMINATION. 
By Mr. Ambler: 
Q. Do any of these tourists create any disorder or are 
they objectionable in any way! · 
A. We have the very loveliest type of people in our home. 
Q. In other words, they are the family type of people Y 
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A. Yes. Or ladies travelling alone, pref erring to be in a 
private home rather than a hotel,-they feel better protected. 
And the majority of them wouldn't even conside~ a cabin, 
due to the reputation they have. 
Q. Has the Chamber of Commerce,-the State Chamber of 
Commerce,-ever referred tourists to you 1 
A. Yes, we have had them sent. 
page 88 ~ Q. Have the hotels ever referred them to you Y 
A. Not to me personally, but they have to some 
-of the tourist homes. 
Q. Are there times when conventions take place in the City 
of Richmond and maybe during Garden Week in the spring, . 
and other times when the hotels cannot accommodate all the 
people who visit Richmond? 
A. Oh, yes, and the tourist homes can't even accommodate 
them, and they stand at the doors and beg us for a place in 
a private home. That ·was the case when the Baptist minis-
ters came, and the scientists just a few weeks ago. We just 
can't accommodate them when they have conventions, and 
they prefer to be in a tourist home, and they, of course, prefer 
a tourist home to a tourist camp. 
We have quite a number of retired business men who stop 
with us. They pref er the tourist home to a hotel; they like 
the private home life, we have. We invite them into our liv-
ing· room and they spend a pleasant evening with the family . 
. The commercial men like it for that reason. They are away 
from home so mueh, and a hotel lobby is not very much of a 
home, you know. 
page 89 ~ T. ,JACK GARY, 
a witness on behalf of the defendant, being first 
duly sworn, testified as follows: 
DIRECT EXAMINATION. 
By Mr. Ambler: 
Q. Where do you live, Mr. Gary? 
A. 4332 Chamberlayne Avenue. ThP. city has got 4532, 
but after I built that house there, the one next to me was 
4328. The number on the house is 4332. 
Q. How far do you live from Mrs. Deitrick f 
A. I live in the block this side. 
<\ You live toward tllC city, then Y 
A. Yes. 
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Q. .A.re there any tourist homes in your block Y 
A. One on either side of me. 
Q. You do not run a tourist home yourself? 
A. No. 
Q. How long have you been living there 7 
A. About twelve vears. 
Q. Were you living out there before highway No. 2 was 
opened up? · 
A. Oh, yes. 
Q. Can you state from your observation whether or not the 
traffic along Chamberlayne Avenue has increased materially 
since the opening up of that highway? 
· A. .Yes, indeed. 
page 90 ~ Q. To what extent do you feel it has increased ·f 
A. Three or four times as much, and then we 
didn't have the buses and trucks that we have today. When 
I went out there there wasn't a bus out there at all, the 
Chaniberlayne Avenue bus and none of the others. 
Q. In addition to that, automobiles have increased in the 
country since then, have they not! 
A. Yes, automobiles have increased too. 
Q. Can you state whether or not, as an old resident of that 
community, if tl1e value of property along Chamberlayne 
Avenue has been increased or decreased bv the amount of 
traffic through there f ., 
A. I think that depends right much on what the party would 
want it for that would buy it; if they wanted a tourist home 
I don't think it would hurt much, but if they wanted a private 
home, it would. -
Q. From the standpoint of a tourist home, is it not true 
that the traffic coming along there is to the interest of tourist 
homes? 
A. Yes. 
Q. Does that increase the value of tourist homes t 
A. I suppose it would. I couldn't state that. I have been 
triyng to see my house, but there's no use trying to sell it 
since this thing is going on. It's hardly any use trying to 
sell it to anybody. , 
Q. Have you,-your home is a private residence.! 
page 91 ~ A. Part of it, yes. 
Q. And you have been wanting to sell that prop-
erty? 
A. Yes, sir. 
Q. Have you been trying to sell it as a tourist home Y 
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A. Yes. . , 
. Q. Were you trying to do that in preference to selling it 
as a residence T 
A. No, not in preference. 
Q. Did you feel that you could get more for it as a tourist 
home than· as a residence f 
Mr. Ratcliffe: We object to how he 'felt. 
A. Until this trouble started I thought so. 
Q. But as it stands at present you don't feel that you can 
sell it for either! · 
A. No, not r'ight now. I don't hardly think so. 
. Q. Is that due to the tourist homes being out there or all 
that traffic. 
A. I couldn't tell you that. I signed one petition to let 
the people stay there because . they were friends of mine and 
they don't worry me at all. I've got them on either side of 
me, but they don't worry me at all, so I wouldn't try to put 
, them out of business. 
Q. Is there anything disorderly in the way the conduct 
their homes Y 
A. Not a bit in the world. As I say, I've got them on each 
side. · 
.page 92 ~ Q. Is it generally a rather high class group of 
transients that· stop at those tourist homes Y 
- A. I don't see them. 
Q. You do know whether or not they are disorderly, do yoti 
noU 
A. Yes, sir. I know that. 
Q. Are they disorderly f 
A. No, I said they weren't. 
C'.ROSS EX~MIN.A.TION. 
By Mr. Ratcliffe: _ 
Q. When did you first try to sell your home f 
A. It has been four or five years ago. 
Q. ·So yon have been trying to sell it for four or five ye_ars. 
A. Well, the real estate people know it's for sale. 
Q. In the last two or three years a great many of those 
homes have been built, haven't they? -
A. Yes, sir.. . 
Q. And they have been ~old T 
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A. Yes. 
Q. And they have been sold for residence purposes Y 
A. I don't know about that. 
Q. Aren't people living in them and using them as resi-
dences Y 
A. Yes. 
Q. When you bought your home there were certain restric-
tions on your property, weren't there Y 
page 93 ~ A. I don'~ know. 
Q~ Did you have the title examined T 
A. No,' I bougJit it from the Ginter Land and Improvement 
Company. 
Q. Did you read your deed Y 
, A. I read part of it, yes. 
Q. Did you read the restrictions Y 
A. I did not. 
Q. Y o_u just took for granted it was all right. 
A. 1 took it for granted everything was all right. 
Q. You bought it for a residence, didn't you f 
A. Yes,- sir. 
Q. And have lived in it as such? 
A. Yes. I had plenty of my own without having tourists. 
Q. You went into what you considered a residential dis-
trict? 
A.:-Yes. 
Q. When you purcha.sed your home it was represented: to 
you as such? 
A. I don't know about that. I had the house built. 
·Q. But you boup:ht a lot in residential section and built 
you a home? 
A~ Yes. 
Q. Weren't most of the homes that are in the county, 
haven't they been built, in North Ginter Park, since you· have 
been there? 
A. Yes. sir. 
Q. And l1aven't they been sold! 
A. Yes. 
Q. And aren't they occupied as residences t 
page 94 ~ A. I guess so. 
Q. In fact, there are only six of these homes out 
there i1i North Ginter Park in the county that are occupied 
as tourist homes. Isn't that correct? 
A. I don't know. 
Q. It is a very small number, isn't iU 
A. Two on my b!ock,-one each side, next door. 
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Q. As a rough estimate how many homes would you say 
there are in North Ginter Park in the county. Just an esti-
mate, I don't mean accurate. 
-A. I suppose fifteen: 
Q. I don't mean on Chamberlayne A venue. I mean in 
North Ginter Park. 
A. I have no idea, and I couldn't say. 
Q. You -have no idea and you couldn't say? 
A. No, I have no idea in the world. 
Q. Would you say as many as 150 or 200 f 
A. Might be. I don't know. I have no idea. ~ 
Q. ·when you built you home out there, the traffic from the 
Washington Highway was coming in Chamberlayne Avenue, 
wasn't it? · 
A. Yes. 
Q. And it is still coming in Chamberlayne Avenue, isn't it f 
A. Yes. 
Q. The general. traffic conditions all around the city have 
increased greatly in the last twelve years, haven't theyf 
A. Sure. 
page 95 ~ R-E-DIRECT EXAMINATION. 
Bv Mr. Ambler: . 
· Q. You have this much difference, do you not: That High-
way No. 1 and Highway No. 2 both pour traffic into Chamber-
layne Avenue now, do they not? 
A. Yes, sir. 
Q. Whereas before only Highway No. 1 sent some of its 
traffic into Chamberlayne Avenue. · 
A. Yes, sir. 
Q. I say some of it because isn't it a fact that there are 
various other roads wllich are more direct for Highway No. 
1 than to come over to Chamberlayne A venue, such as, Brook 
Road and around by Westbrook? 
A. I suppose they could make it quicker that way. 
Q. In other words, Highway No. 1 opens up into a fan sec-
tion where there are several roads that could be taken, whereas 
No. 2 comes straight into Cl1amberlayne A venue. Isn't that 
true? 
A. Yes, sir. 
<). I believe vou told the Court that traffic has increased 
tremendously since No. 2 was opened up. 
A. Yes. 
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RE-CROSS EXAMINATION. 
By Mr. Ratcliffe: 
Q. Is Chamberlayne Avenue the way through 
page 96 ~ traffic coming through Richmond; that is, out of 
State traffic, goes! 
A. I don't know. 
Q. Mostly people who liv.e out in that section and city 
people taking rides out through that section? 
A. I don't know about that. 
Q. Would you say that all the traffic that comes into Cham-
berlayne Avenue and goes out Chamberlayne Avenue is out 
of State traffic? 
A. No, I wouldn't say that. 
Q. Wouldn't you say that the out of State traffic is only 
a small portion of the traffic that comes in, in comparison with 
the traffic that is-
A .. No, I don't think it would be a small portion. 
Q. What proportion would you say! 
A. I couldn't figure that out, but still, as I say, the buses 
and trucks have started .running out there, and then the out 
of town· people. I couldn't say how much. 
Q. And people out riding? 
A. Yes, people out riding. 
Q. And people that live in that section T 
A. Yes. 
page 97 ~ ELIZABETH C. DEITRICK, 
defendant, being first duly sworn, testified as fol-
lows: 
DIRECT EXAMINATION. 
By Mr. Ambler: 
Q. You are Mrs. Elizabeth C. Deitrick, are you not? 
A. Yes. 
Q. I believe you are the defendant in this suit brought by 
Mr. Leadbetter, Mr. Bowles and ~·fr. Sanford, are you noU 
A. Yes. 
Q. Where do you live Y 
A. 4804 Chamberlayne Avenue. 
Q. Is that in the county? 
A. County of Henrico. 
Q. When did you buy your home Y 
A. I bought it in April, 1937. 
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Q. Did you buy it as a private residence or for the purpose 
of operating a tourist home Y 
. A. Solely to take in tourists. 
Q. Was it sold _to you with that understanding! 
Mr. Ratcliffe: We object to what understanding it was 
sold to her with because the restrictions on the property are 
matters of record, and she takes :notice of that 
page 98 ~ Q. Do you state th~t your own intention was to 
buy it as a tourist home and not as a private resi-
dence. 
A. Yes. 
Q. Would you.Jave bought it had you realized there were 
restrictions on it¥ 
-· A. No, sir. 
Mr. Ratcliffe: We object to ·that. She had every right-
, recordation of restrictions i~ notice to the purchaser. 
:· Q. When yori bought that property had the highway No. 2 
been opened up at that timef 
A. Yes, sir. 
Q. Now, what is the length of Chamberlayne Avenue iJt 
the county Y · 
A. It is half a mile from the city limits to Norwood Ave-
nue. . .. 
, Q. How many tourist homes are there in the county Y 
· A. Six. 
Q. Do you know how many there are on Chamberlayne Ave...: 
nue going down the end of Chamberlayne Ave~ue to Brook-
land Park Boulevard 7 
Mr. Ratcliffe: We ol)ject for _th~ same reasQns previously 
stated . 
. A. They are below Brookl~d Park Boulevard, but I don't 
know how many down to it. 
Q. Do you know how many tourist __ homes _there are. on 
Chamberlayne Avenue? · 
page· 99 ~ A. Thirty-seven. 
Q. Is there a duplex buil4ing o~ Chamberlayne 
Avenuef 
A. There are nine apartments and duplex houses on Cham-
berlayne Avenue. , · · · . · . 
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Q. I mean in the county. 
A. In the countyY There is one twelve-family apartment 
·house and three duplex houses, I guess,----one· is right on the 
line, you know----one is on one side of the line and one on the 
other. 
Q. Duplex buildings Y . 
A. Yes, and there is one right below me. 
Q. Four right within two blocks Y 
.A.. Five within three blocks. ' 
Q. You know what I mean by duplex buildings, don't youY 
A. They have separate entrances. 
Q. And more · than one fa~ily Y 
A. Yes. Four, including the twelve-family apartment, in 
the county. 
Q. Where is this apartment? 
A. On the 4900 block. 
• Q. On the opposite side of the street, is it not! 
A. Yes. 
Q. You are engaged in taking in tourists, are you not Y 
A. Yes. 
Q. Is this your sole means of income? 
A. Yes, sir. 
Q. Your husband is living, is he not Y 
. A. Yes, sir. 
page 100 ~ Q. You are both rather elderly people, are you 
. .not? 
A. Yes, sir. 
Q. How old is Mr. Deitrick? 
- A. He will be sixty-six in February. The first of Febru-
ary. He will be sixty-six tomorrow. 
Q. Mr. Deitrick, of course, is not employed, is he7 
A. No, sir. · · 
Q. And you and Mr. Deitrick have a little boy, I believe. Is 
that your son? 
A. Yes, sir. 
Mr. Ratcliffe: We object to this line of questioning in 
that this case is not to be decided on a· sympathetic plea, but 
purely on restrictions and the legal matters set out in the 
deeds. · · 
Q. Do you all live in that house? 
A. Yes. · 
Q. How many rooms do you have available for tourists? 
A. Four. · 
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Q. What time of day or night do these tourists come to 
your house? 
A. I have ha-d them come at eleven o'clock in the day, and 
from then on until twelve o'clock at night. 
Q. Have you ever had any of them come after twelve 
o'clock! 
A. No, sir. 
Q. Wha.t time do they generally leave in the mornings? 
A. The majority of them leave from seven to 
page 101 ~ nine. 
Q. Has there ever been any disorderly conduct 
on their part? 
A. No, sir. 
· Q. What type of people are they? 
A. Very high type people. We have had lawyers, doctors, 
preachers, missionaries, and we have had a judge from New 
To~~- . 
Q. Do they ever make any noise around there that would 
disturb neighbors or disturb you Y 
A. Absolutely not. They come in at nig·ht-if they go to 
a show, or sometimes they know people in the city, and som~-
times people in the city bring them to us and they can't ac-
commodate them, they bring them to our homes and they 
spend a night or go downtown or to a dance or something like 
that, but they are very quiet. vVe give them a key to the 
front _door and they come in and we don't even know they 
come m. 
Q. Do you have a sign on the front of your building? 
A. Not on the building but on the lot. 
Q. Is that sign in conformity with the county ordinance? 
A. Yes, sir. 
Q. You previously had one which was not. Is that cor-
rect? 
A. It was 24 by 25 inches. 
Q. But you took that sign down and complied with the let-
ter you received from the county officials, did you not Y 
A. Yes. 
Q. Does that sign have a light on iU 
A. Yes, sir. 
page 102 ~ Q. Does that light reflect in the windows of 
anyone around there Y 
A. I don't see how it could. It doesn't reflect in my house 
and I am closer to it than anybody else. 
Q. Is the light guarded with a shield t 
A. Yes, sir. 
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Q. Is there shrubbery and things in the' yard all around it? 
A. Yes, sir. 
Q. What size light is itf 
A. You mean what watU 
Q. Yes. 
A. 100 watt. 
Q. Do all these tourist homes on Chamberlayne Avenue 
have similar signs Y 
A. Yes, sir. 
Q. When you bought your home, as you say, for a tourist 
home, did you spend any money in preparing it for such Y 
A. Yes, I certainly did. 
Q. How much did your spend T 
A. As near as I can figure, about $785.00. 
Q. Did that consist in repairs and carpenter work, etc. 1 
A. No, sir, that was furniture for bedrooms and bed linen 
and blankets and putting a light on the back garage, and I 
joined the State Chamber of Commerce-that was $12.50, and 
had cards printed and post cards of my house and all those 
things. 
Q. D.o you serve any meals T 
A. No, sir. I have never served a meal to a tourist in my 
life. 
pag·e 103 } Q. How far is the road from your house f 
A. Fifty-four feet from my house to the road. 
Q. Where does Mr. Sanford live, in relation to your house? 
A. He is second door from me. 
Q. Has Mr. Sanford ever taken in tourists? 
A. I don't know. I have never sent him any. I have heard 
that he did, but that is hearsay. 
Mr. Ratcliffe: We object to that. 
Q. Do you know whether or not his home was a tourist 
home before he bought it? 
· A. I know that, because I have lived in Richmond for four-
teen years. 
A. And he bought it when it was a tourist home and con-
verted it into a private residence. Is that righU 
A. Yes, sir. 
Q. Do you know whether Mr. Sanford has taken in any 
boarders in his home? 
A. I don't know. 
Q. Where does Mr. Leadbetter live f 
A. On the opposite side, next door to me. 
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Q. Has he ever ,taken any tourists T 
A. Not that I know of. 
Q. Do you know whether his home ever was a tourist 
homeY 
page 104 ~ A. No, sir. 
Q. Has he ever taken in roomers or boarders Y 
A.. His mother-in-law and father-in-law, and his brother-in-
law did board there, but he moved away last year. 
Q. Where does Mr. Bowles liveY 
· A. 4802, on the other side. 
Q. Has he ever taken in any tourists f 
A. Not that I know of. 
Q. Has he ever. had anybody rooming or boarding with 
him! 
· A. I don't know. 
Q. Did any one of these three gentlemen, Mr. Sanford, Mr. 
Bowles and Mr. Leadbetter, ever complain to _you about any 
disturbance of any of your roomers Y 
A. No, sir. . 
Q. Did they ever complain to you abo:ut conducting a tourist 
homeT 
A. No·, sir. 
Q. Did you want to build two extra rooms on your home 
this last year Y · 
A. Yes, sir. 
Q. What did you want to do that for Y 
A. !For my own private family. 
Q. Did any of these gentlemen object to your building these 
rooms! · ; 
A. No, sir; not to me. Mr. Bowles showed my husband 
where the line was and told him that he knew that he was 
- crowded and he didn't blame him for building it. 
page 105 ~ Q. None of them objected to it until this suit 
was brought or until you applied for your build-
ing permit, did they? 
A. No, sir. We never talked to Mr. Leadbetter a.bout it; 
but Mr. Deitrick talked to Mr. Bowles about it. 
- Q .. · Did any of 'these gentlemen take ihe position that they 
· didn't mind your keeping a tourist home provided you just 
didn't build these two extra rooms on vour house Y 
.A. That is what they said. before the Zoning Board. 
Q. Now, on Chamber Jayne A venue, across the street from 
you, a.re any houses built? 
A. No, sir. They were going to build an apartment on the · 
4800 block rip;ht across from . the other one. -
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Q. That entire strip ·of land across· the street there is va-
cant with the exception of an apartment house, which has 
recently been !milt, and a school, which has been there som.e 
time. Is tha.t right? 
A. Yes, sir. 
Q. Do you know anything about a tourist hoi;ne that was 
known as the "Open Gate", at 4800 Chamberlayne A venue? 
A. That was Mr. Sanford's home. 
Q. That is the one I was asking you about? 
· A. Yes, sir. 
Q. Now, you say you moved out there in 1934. 
· A. No, 1937. 
Q. And you have been operating a tourist home. 
page 106 ~ until the present time? · 
A,. Yes. 
Q. And never, until you undertook to build two rooms on 
the rear of your house, was any objection made to your run-
ning a tourist home, was there 7 · 
A. Not any a.t al1. Lots of times they would ask me how 
business was or something like that. 
· Q. Have your relations with these gentlemen been friendly! 
A. Yes, sir. 
Q. They knew that you were operating a tourist home all 
this time? · . 
A. Yes. They kl].ew before I moved there that I was going 
to have a tourist home. They knew from the lady that sold 
me the property. · 




Q. From that time until you applied for your bui\ding per ... 
mit, these gentlemen knew that you were operating a tourist 
home. 
A. Yes, sir. 
Q . . And no complaint was made T 
A. ~o, sir. · 
Q . .A'nd they sat by and let you ~pend m~mey to improve 
your property for a tourist home without compll!iningT 
A. Yes, sir._ _ . . 
p_age 107 r Q. A'ncl then only complained because you were 
· . planning to build two rooms to your house, which 
you told them you were going to occupy yourself. 
A. Yes, sir. 
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Q. Do you know whether other people in the neighborhood 
who are not running tourist homes have roomers or boarders 1 
· A. There is one who lives below 'us who has a furnished 
apartment. I know that beca:use the people she had renting 
her apartment moved to an apartment I had in Highland 
Park one time, and I understand she still rents a furnished 
apartment. 
Q. Do you know any others who have roomers? 
Mr. Ratcliffe: We object to tha.t line of testimony; first, 
because it is purely hearsay, and second, it has absolutely 
nothing ti) do with this case. 
Mr. Ambler: Counsel for the defendant disagrees with 
counsel for the complainants on two grounds ; first, that she 
knew there was a furnished apartment in that house; and, 
second, that it is not immaterial because if a home can be 
used only for residential purposes, they have no right to 
take boarders or roomers any more than they have to take 
tourists. I submit that to the Court as a question of law. 
pag·e 108 ~ Q. Do you know of any others who are taking, 
roomers! 
A. Mr. Leadbetter has his mother-in-law and father-in-law 
~boarding with him. 
Mr. Ratcliffe: We object to repeating that. 
Mr. Ambler: I don't mean to repeat. 
Q. What is the condition of traffic on Chamberlayne Ave-
nue? 
A. It is pretty bad. I mean, there is so much of it some-
times that the house shakes. I'll be in the kitchen sometimes 
and I will think somebody is a.t the back door and I'll go to 
look ancl realize it is a big truck going by that shakes the 
door. And then, sometimes we can't get our guests to stay in 
the front rooms at all. They ask if we have a back room, 
ancl if we haven't they won't stay because of the traffic. 
0. Were you familiar with the traffic conditions out there 
before you bought your home f 
A. Yes, sir. 
Q. What WAS the condition then Y 
A. I don't know from person~l experience. but I have rid-
c1en up and down Chamberlayne Avenue and I knew there was 
a g-reat deal of traffic. 
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Q. Were you .familiar with the traffic condi-
page 109 } tions before hig·hway No. 2 was put through there Y 
A . .Yes, sir. 
Q. What was the condition then before the highway was 
put through' there Y 
A. There is more traffic now then there was before No. 2 
was put through .. But it is the buses and trucks that are 
so objectionable. The buses and trucks that come down 
Route 1 are the objection . 
. Q. The buses and trucks cannot go down Brook Road; they 
come down Chamberlayne Avenue¥ 
A. Yes, sir. All of them. There, is a sign there that says 
"No heavy traffic". . 
Q. With that knowledge of traffic conditions, would you 
·have gone out there,-bought your home,-as a private resi-
dence? 
A. No, sir, I would not. 
Q. Do you pay a license to the State of Virginia for the 
privilege of operating a tourist home 7 · 
A. Yes, sir. 
Q. Do you, of your own knowledge, know anything of the 
value of property in that section? 
A. Yes, sir. I know that unless you can sell a home for 
a tourist home it is very hard to sell it o~ rent it either. 
Q. Was that based on your knowledge? Have you investi-
. gated the situation out there? 
page 110 } A. I know that you can't rent anything on 
Chamberlayne Avenue unless you rent it for a 
tourist home,-vP.ry seldom, because there is a lady on the 
4200 block who died last summer. She had a tourist home, 
and a party bought that house to settle up the estate, and 
he has tried his best to rent it. He could have rented it for 
a tourist home, because several people inquired about it as 
a tourist home. 
Mr. Ratcliffe: We object to this as mere hearsay. 
Mr. Ambler: She hasn't said he told her that. 
Mr. Ratcliffe: The evidence shows that these houses have 
been built in North Ginter Park in the county in the last 
twelve years or less. 
Q. Do you know this of·your own knowledge or just what 
somebody told you. 
A. Just what somebody told me. I know that it hasn't 
been rented, though. I know the sign is still on it. 
. . 
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- Q. Yon know of your own know ledge that the house hasn't 
been rented Y · 
.A.. Yes, sir. . 
Q. And yon know the lady died T 
page · 111 ~ A. Yes, sir. 
- Mr. Cherry: I object to the entire testimony of the wit-
ness along this line. She hasn't -qualified to testify as to the 
value of the property or' the rental of it on Chamberlayne· 
Avenue. . 
. Mr. Am.bier : ,Counsel for the defendant replies that a 
home owner is in a very good position to know the value of 
property in her immediate vic~nity, and -then based on ob-
s·ervation of signs "1For Rent" and ''For Sa.le" in the im-
inediafo vicinity. She is in a very good position to form an · 
opinion as to the value, -and such evid~nce is admissible. 
A. I wouldn~t have paid as much for my home if .I was 
just going to live there as a private home. I wouldn't have 
paid over $6,000 for it. 
Q. What did yon pay for itf 
A. $7,750. 
CROSS EXAMINATION. 
By Mr. Cherry: 
. Q. When you applied for your permit to build 
page 11.2 ~ an addition to your home last summer, didn't you 
· apply for a permit to build four additional roomsf 
A. No, I didn't.. I applied for three. 
.. Q. You first applied for three? 
A. I never a.pp lied for three. At least, the first plans were 
for three, bnt when. I founrl they were too near the line-I 
didn't know they should be five feet from the line. 
Q. Didn't you apply for a permit and ask for a permit to. 
build four additional rooms f . . . 
A. No. I didn't. . . 
. Q. Then, you say yon appliP.cl for one to build three addi-
tional rooms? 
···A.Yes. 
Q. Through your contractor Y 
.A. Yes.. _ . 
Q. Three additional rooms and ha.th f 
A. Yes. _ 
· Q. To yo:ur home t . 
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A. Yes, sir. . 
Q. Didn't the plaintiffs in this. suit object to your building 
at that timP.Y 
. A. They objected to it. 
Q. And didn't you show in that application that your pur~ 
pose in building that addition was for a tourist home 7 
A. No.· 
page 113 ~ Q. You deny tliat? . 
A. The contractor put in there-I didn't tell 
him to apply for it as a tourist home. 
Q. You deny that the permit which was filed on your be-
.half showed that the purpose was for a tourist home Y 
A. I didn't tell him to. 
Q. Was he authorized to get a permit 7 
A. He was. 
Q. Was he-
A. But I didn't authorize him to get it as rooms for a tour-
ist home. 
Q. Didn't you tell him it was for a tourist home 7 
A. No, I didn't. The addition I was building was for my 
own usP.. 
Q. Don't you know that when he applied for that p~rmit 
on your behalf he applied for it as an addition to a tourist 
home? 
A. Well, it is already a tourist home. 
Mr. Ambler: Counsel for the defendant objects to the 
inquiry in reg·ard to the original applic~tion for a permit, 
as her testimony in the .record previously taken shows that 
as soon as any objection was made to her building three 
rooms, she abandoned that application and then simply ap-
plied to put two rooms on the hack of her house, ancl that the 
question of the application for the permit is not 
page 114 ~ a relevant matter in this case, as the question of 
the restrictions only is involved. Further, that ' · 
the permit to build the two extra rooms was allowed by the 
county and was allowed in a ruling by the Judge of this Court 
in a direct hearing· on the matter. 
Mr. Olwrry: Counsel for the plaintiffs plead that this is 
rP.levant because the record will show that·Mrs. Deitrick did 
not abartdon hP.r application to build three additional rooms 
-or f0111· additional rooms-whichever the case may be-
becausP. an objection was made by the plaintiffs, but because 
she fou;nd that it was rejected by the building inspector of. 
Henrico County on. the ground that it encroached on the-
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over the building Hnes c~stablis_hed under the restrictioils and 
vittiated t.lle i·estrictio11s. And on this issue counsel for the 
plaintiff:; agree with the counsel for the defendant in his 
statement that this trial is solely ori the question of the re-
sttictioils, and we therefore submit that all of the testimony 
taken hei·e today by co tinsel fcH~ the defendant is irrelevant 
and immaterial. 
M:r. Ambler: Counsel for tlie defettdailt would reply thnt 
a greiit deal of the testimony taken today is in 
page 115 ~ r~ply to te~timony prodttced by the plaintiff oii 
the original hearing of this matter; which is ~ 
part of the record, and which is in an effott to rebut said 
testimony. · 
Q. Mrs. Deitrick, isn't it true that the original application 
you filed through your contractor for a permit was denied by 
the buildih~· inspector? 
A. Mr. Sharp told me it was too close to the line, but that 
I could go before the Zoning Board and see if they would 
i·aise that. 
Q. Now, after your permit was-or you were advised by 
Mr. Shatt> that you tmuld not build over the lines, didn't you 
then file ari application asking for a permit to build two ad~ 
ditional rooms? 
A. Yes. 
Q. And didn't the plaintiff in this suit object before the 
building insp~ctoi· on the ground that it was being used for 
n business purpose? 
..A.. They objected for that rMson, but it wasn't. 
Q. Didil ~t Mr. Sharp deny yoti a permit? 
A. Nn, he did not. 
Q. Didn't he refer the tr1atte1· to the Zoning Board? 
A. NO; not again. The Zoning Board told tne when I went 
before tlmm and told thetn I had abandoned the idea of build-
ing three rtioms, I bould build two ort the back 
Q. When yon went before the Zonin~ Boa.rd, 
page 116 ~ didn't you go on a new application which shthved 
two rooms? 
A. No. I hadh 't made plans. 
0~ After Mt-. Sharp rejected your otigfoal application--· 
A. I hatlrl 't made tll.ose plahs tthtil a.fte1· the Zonb1g Boai·tl 
told me I co11ld. 
Q .. You kne,v that the plaii1tiffs had objected; didii 't yoti T 
A. Yes. 
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Q. And yo:u knew at that time that you had restrictions 
on your prope~ty, didn't you Y 
A. Not I didh't know about it. . 
Q. Did you have your title examined when you bought that 
property?_ . 
A .• J didt but I didn't see the abska.ct 9£ the title until I 
moved in the house. 
Q. Do you have the abstract of title Y 
A. Mr. :Ambler has it 
Q. I hand you herewith; l\frs, Deitrick, your title policy 
by the Lawyers Title Insurance Company; to which is at-
·tached the conditions and restrictions of North Ginter Park 
lots H, I, J, K, L and M. Will you state if that is the poliey 
of title insurance to your lot when you bought itf 
A. Yes, that is it. 
Q. Didh 't you look over your title policy? .... 
A. I didn't see it until I moved in the house because I called 
up and Mr. Ambler was out of town and I got anot:tier lawyer 
to look it. up, and he didn't know I was going ih 
page 117 ~ the tourist business, and he didn't tell me any-
thing about the restrictions. 
Q. ~idn't he give you the policy? . 
A. He didh 't give it to me ttntil I bobght the property and 
paid for it and move_d ih the hottse. 
Q~ Didn't he hand you a prelirttirtary report t 
A. No, he didn't. 
Q. Didn't yottr ~ttoi.·ney furnish you witli a preliminary 
report? 
A. No; he didn't. 
Q. Who were the real estate agents! 
A. Strause. . ~ . 
Q. Didn't he furnish them the papers when they closed the 
matter foi· vou Y 
A. Yes ... 
Q. Will you Ioolt at restrictibns No. 3 anci 9 and see if they 
are restrictions that apply to your property? 
Mr. Ambler: I admit that they do. 
Q .. Mrs. Deitrick, after. the plaittti:ffs objected anci. filed a 
suit for art injtin~tlon against you to restrain _you frqm u~tng -
you:r property for a tourist bttsiness and from proceeding 
with the ~onstruction~after the temporary injunction re'." 
straining you from bu.ilding_ was dissolved, didn't you pro-
ceed with the construction of this addition Y 
S6 Supreinij Co'1:rt Qf Appe~ls o.f Virgip.ia. 
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A. I waited over a month. 
Q. But before the case was decided you pro-
page 118 ~ ceeded w~ile it was pending, with the construction 
of this addition. 
A. The .Judge had·told me I had a perfect right to build. 
· · Q. Because the temporary injunction was dissolved t 
A. Yes. 
Q. And you knew that the restrictions were applicable-
or what the restrictions were, and that the plaintiffs objected 
and had a suit pending again~t. you on the restrictions when 
you built the addition. 
A~ I wasn't building the addition for tourists. I was build-
ing it for my own use. -
Q. How many are there in your family¥ 
A. Three. 
Q. Don't you rent out rooms in your home for tourists f 
A. Yes, sir. 
Q. ~nd don't you maintain a sign in front of your pro~ 
ertyY 
A. Yes. 
Q. Why do you say it wasn't for purposes of enlarging 
your tourist business f · 
A. Because I was sle·eping in the dining room and eating 
in the kitchen and I'm not used to that. 
Q. And renting out the rest of your house to tourists f 
A. Yes. 
Q. That is your principal source of business, isn't itT 
A. Yes. 
Q. Didn't you rent out the rest of your house 
page 119 ~ for tourists before you made this addition·al room Y 
.A. I always needed it. I had a license from the 
State to run the home. 
Q. But if you did not run this tourist business you wouldn't 
· need the additional room . 
.A. No. I wouldn't have come out there if I had not gone 
out there for the tourist business. 
Q. This front room you mentfoned,-do you and your hus-
band occupy this front room you have trouble renting to tour-
ists? 
A~ No, I occupy the back. . 
Q. Don't you know you have this lighted · sign in front, 
which is the reason the tourists don't want that 7 
A. ·No, indeed. I never had a tourist say a word about the 
.light. . 
Q. Do you turn that light off at midnight! 
r 
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A. Absolutely, or a very few minutes after. 
Q. A 100 watt lighU 
A. Yes. 
Q. Two of them Y 
A. With shields on them. 
Q. Is your sign up flat against your house? 
A. No. 
Q. Doesn't the county ordinance provide that the s~ 
shall be flat against the house. 
A. But it has never been enforced. 
Q. Then, you have not complied with the county ordinance. 
A .. I complied according to the sig·n. 
Q. But not according to the position. Do you belong to 
this association of tourist people Y 
page 120 ~ A. Yes, sir. They have formed this associa-
tion and have elected officers, but have never 
taken any dues. · 
Q. 'This association has erected a large billboard on Route 
1 on the Washing-ton Highway lighted by electric lights and 
directing tourists to the tourist homes on Chamberlayne Ave-
nue . 
.A. Yes. 
Q. Do you keep a register? 
A. Yes. 
0. Do you have some cards printed with the name .on iU ' 
A. Yes, I have cards and postcards with pictures of my 
_house. 
Q. Do you have tourist homes in other parts of the coun-
try that send to~rists to yo~ Y 
A. One in Washington and one in South Carolina, but they 
very seldom send me any. I don't think they have ever sent 
me but one. I have, sent them some. 
Q. Are yoll listed in the tourist guide Y 
A. No. 
Q. Do you have any ~:uides or lists, 
A. I l1elonged to the State Chamber of Oommer~e last year, 
but I didn't join this year. 
Q. I believe you stated _thatit was mainly trucks that came -
throug·h Route 1. - . 
A. There are more trucks than passenger cars. 
Q. Your association put this sign over there because of 
quite a number of passenger cars coming in, didn't it. 
A. Yes. -
page 121 ~ Q. So they don't come in any other way than 
down Chamberlayne A.venue? . · · 
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A. Yes, they have the Belt Line that takes them around, 
the city. There are no tourist homes there and they get lost. 
Q. And you want all yqu can get· to come down Chamber-
layne Avenue. · 
A. Of course, na turaily. 
RE-DIRECT EXAMINATION. 
By Mr. Ambler: 
Q. In regard to your going ahead with the building of these 
extra rooms on your property, didn't you, through your coun-
sel, receive a letter from the ,Judge of the Circuit Court, a 
copy of which appears to have been sent to Mr. Cherry and 
Mr. Stallard, in which the .Judge stated that "there is no 
reason why she should not proceed (meaning with the build-
ing of your rooms) which I have indicated in a companion 
letter.'' 
.A.. Yes. 
Q. Was it then that you proceeded f 
A. I didn't proceed until after he had given me that. 
· Q. You didn't undertake to build these rooms in definance 
of the Court, but only when the Court told you that you could 
do that, is that right? 
A. Yes, sir. 
page 122 ~ Mr. Ratcliffe : Counsel for the plaintiffs will 
admit she did not attempt to build rooms in de-
fiance of the Court. The Court didn't keep her from pro-
c~eding with her construction. 
Q. When you proceeded to build your addition to your house, 
you had complied with the county ordinance whereby you had 
obtained a permit, did you not¥ 
A. Yes, sir. 
Mr. Ratcliffe: We admit all of that,-:-that she applied for 
the permit and complied with the law and got the permit to 
build. 
Q. As to this county ordinance about your sign, you state 
that you originally had your sign out in front of a larger size 
than the county ordinance permitted. 
A. That's right. 
· Q. As soon as you learned that ther~ was a county ordinance 
against that, what did you do! 
A. I took it down. 
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Q. Did the county serve a notice on you about what you 
could doY 
A. Yes, sir. 
Q. Do you have that notice with you? 
A. No, sir, you have it. 
page 123 ~ Q. "What did the notice tell you t 
A. I don't know what it said exactly. 
Q. Did you then comply with the notice you received from 
the county as to what kind of sign you could put there Y 
A. Yes. 
RE-CROSS EXAMINATION. 
By Mr. Cherry: 
Q. Did Mr. Ambler show you this letter he quoted from of 
Judge Gunn'sf 
A. I think he read it to me. 
Q. Don't you know that-I am quoting from this letter-
that Judge Gunn stated further: '' As I have indicated in a 
companion letter, the sole question is whether or not the build-
ing can be 011ly used for residential purposes.'' That he was 
retaining the case to decide that issue. You knew that ques-
tion had not been decided a.t the tim~ you built, didn't you? 
A. Yes. ' 
Q. Most of the tourists you take are transients who come 
for the night? 
A. Yes. Sometimes we have them stay for the week. 
Q. It's usually just for the night, isn't iU 
A. Yes. 
Q. And you charge them for the night? 
A. Yes. 
page 124 ~ Mr. Ambler: I offer the letter dated October 
17, 1938, from Judge Julien Gunn, Judge of the 
Circuit Court of the County of Henrico, adaressed to Messrs. 
Parker E. Cherry, Gordon B. Ambler and Beecher E. Stal-
lard, in evidence. 
By stipulation of counsel, it is agreed that a letter dated 
January 30, 1939, from C. S. Mullen, Chief Engineer of the 
Department of Highways of the State of Virginia, be intro-
duced in evidence, and that if Mr. Mullen were present he 
would testify to the contents of said letter. 
Mr. Ratcliffe: We object to this as evidence on the ground 
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that it is immaterial -and has nothing wh~tever to do with the 
ease, and only agree to its introduction to save Mr. Mullen's 
coming to testify in the case, and agree that if he were to come 
that this would be what he wQuld testify to. 
Note: Letter from Judge Gunn, dated October 17, 1938, 
filed and marked Exhibit E. C. D. #2. 
Letter from Mr. Mullen, dated Jaµuary 30, 1939, filed and 
marked Exhibit E. C. D. #3. · 
page 125 ~ State of Virginia, 
City of Richmond, to-wit: 
I, R. Elizabeth Thompson, a Notary Public of and for the 
City of Richmond, in the State of Virginia, do hereby certify 
that the foregoing depositions were duly taken, sworn to, re-
duced to writing, and the signatures of the witnesses waived 
by agreement of counsel, before me, at the time and place 
and for the purpose set out in the caption. 
Given under my hand this 8th day of February, 1939. 
My commission expires on the 21st day of November, 1942. 
R. ELIZABETH THOMPSON, 
Notary Public. 
page 126 ~ Agreed Statement attached and :filed with Depo-
sitions is in the following words and figures: 
AGREED STATEMENT. 
Counsel for the complainants and the defendant have agreed 
that the statements herein contained and the exhibits here-
with are correct, and are not in dispute, and are admitted in 
the_ eviden~e by consent. 
1. The drawing marked exhibit "E. F. D. #1 '' of the lots 
along Chamberlayne Avenue showing the location of the 
various tourist homes is correct as to the location of the lots 
along Chamberlayne A venue. This · drawing, liowever, does 
not show any of the other lots o_f the subdivision of North 
Ginter Park lying between Chamber Jayne A venue and Brook 
Road! The_ property as shown on this plat lying on t~e op-
posite side of Chamberlayne A venue and owned by the Lewis 
Ginter Land and Improvement Company has not been su h-
divided. into lots, nor have any lots been sold on that side 
of Chamberlayne Ayenue i:r:i Henrico County ex~ept tor. the 
Elizabeth C. Deitrick v. I. N. Leadbetter, et al. 91 
apartment house as shown. There are no restrictions ap-
plicable to this property north of Raleig·h Avenue except that 
portion which has been sold and which consists of a school 
'and said apartment house. 
2. Two folders of Lewis Gint~r Land and Improvement 
Company, one marked "I. N. L. #1 ", showing_ restrictions ap:.. 
plicable to Sections C, D, E, F and G, North Gin for Park, and 
circular marked ''I. N. L. #2", showing restrictions applicable 
to Sootions H, I, J, K, L, and M, of North Ginter -Park, 
together with plat of said lots. 
The plan of lots in blocks C, D, E, F, and G, and H, I, J, 
K, L, and M, have been stamped to show what lots therein 
have been sold by the Lewis Ginter Land and Im-
page 127 ~ provement Company, and what lots are still re-
tained bv them. Residential homes have been 
constructed on ;nearly all the lots in Sections C, D, E, F, and 
G, and H, I, J, K, L, and M, which are stamped sold. The · 
total number of homes in North Ginter Park subdivision is 
'about 200. The six tourist homes in question are located as 
shown on the drawing of the lots along Chamberlayne Ave-
nue. 
The lots as shown lying along Norwood A venue are laid off 
for business, which businesses are designed to front and face 
on Norwood A venue. 
3. All property owners in North Ginter Park and a.11 parties 
to this suit, both plaintiffs and defendant, derived title from 
a common grantor, the Lewis Ginter Land and Improvement 
Company, and the restrictions under which these lots were sold 
are as shown in the restrictions filed in exhibits ''I. N. L.1 and 
. 2". 
4. Chamberla:yne Avenue as shown on the plat hereto ad~ 
mitted as "E. C. D. #1", ends at the intersection of Norwood 
Avenue, and its continuation is thereafter No. 2 Highway. 
Norwood Avenue connects Chamberlayne Avenue ,vith No. 1 
Highway, which runs North as a continuation of Brook Road. 
5. The restrictions of North Ginter Park are applicable 
only to the section shown in exhibit "I. N. L. #1 and 2", and 
the continuation of Chamberlayne Avenue on into-the City of 
Richmond was developed a number of years prior to the de-
velopment of North. Ginter Park, and the restric-
page 128 r tions of North Ginter Park are not applicable to 
any continuation of Chamberlayne Avenue. 
- . 
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COUNTY OF HENRICO. 
Hon. Julien Gunn, Judge. 
M. W. Puller, Clerk. 
A. B. McClung, Dep. Olk. 
Helen D. Clevenger, Dep. Olk. 
Messrs. Parker E. Cherry, 
Gordon B. Ambler, 
Beecher E. Stallard, 
Attorneys at Law, 
Richmond, Virginia. 
RICHMOND, VA., 
October 17, 1938. 
In Re: I. N. Leadbetter, et als., v. Elizabeth C. Deitrick. 
Gentlemen:-
On July 5th, 1938, there was an order entered in this cause 
restraining the defendant, '' from proceeding with construct-
ing or erecting an addition to the dwelling or tourist home at 
4804 Chamberlayne A ,1enue ''. This injunction expired on the 
29th day of July, 1938, and has not been enlarged. 
If the defendant herein complied with the ordinance of the 
county with reference to building an addition to h_er dwelling, 
there is no reason why she should not proceed with it as I 
have indicated in a companion letter that the sole question is 
whether or not the building can be only used for residential 
purposes. 
Very truly yours, 
JULIEN GUNN, Judge. 
JG/a 
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page 133 ~ "EXHIBIT E. C. D. NO. 3." 
DUPLICATE EXHIBIT E. C. D. #3, 
R. E.T. 
COMMONWEALTH: OF VIRGINIA 
DEPARTMENT OF HIGHWAYS 
RICHMOND 
H. G. Shirley, Commissioner. C. S. Mullen, Ch. Engr. 
Wade H. Massie, Washington, Va. A. H. Pettigrew, 
· S. W. Rawls, Franklin, Va. Right of Engr. 
J. F. Wysor, Pulaski, Var W.W. MeClevy, Pch. Agt. 
Kenneth N. Gilpin, Boyce, Va. C. J. Allard, Auditor. 
IN REPLY PLEASE REFER TO 
Route No ....... Project.No ...... . 
January 30, 1939. · 
Mr. Beecher E. Stallard, 
Central National Bank Bldg., 
Richmond, Virginia. 
Dear Sir: 
Replying to your inquiry of January 28, our traffic census 
report shows an average of 5,675 vehicles every 24 hours over 
Chamberlayne Avenue between the Richmond city limits ·and 
Norwood A venue, for the year 1938. · 
Route 2 was completed in 1933. The part between Richmond 
and Hanover was :finished in August of that year. 
ml 
Very truly yours, 
C. S. MULLEN, Chief Engineer. 
By (CHAS. B. LEECH, JR.), 
CHAS. B. LEECH, JR., 
Office Engineer. 
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_page 134 ~ And now .at this day, to-wit: 
At a Circuit Court continued by adjournment and held at 
the Com:thouse of the County of Henrico, on the day and 
year first herein written, to-wit: .. On Tuesday, the 14th day 
of :March, 1939 : 
DecreP. entered March.14th, 1939, is in the following words 
and figures : 
Virginia·: 
In the Circuit Court of the County of Henrico. 
MAROH 14TH, 1939. 
I. N. Leadbefter, M. B. Bowles, and R. F. Sanford, Complain-
ants 
'V. 
ElizabP.th C. Deitrick. Defendant 
DECREE.· 
This cause came on this day to be heard upon the original 
bill of complaint and exhibits filed therewith; upon the de-
murrer and answer filed by the defendant, and was. argued 
by counsel. 
"Qpon consideration whereof, the Court is of the opinion · 
that the demurrer should be sustained; it is therefore, ad-
judged, ordered and decreed that the demurrer be, and it is, 
sustained, and the complainants _are granted leave to file .an 
amended bill, and the complainants having filed their amended 
bill by leave of court, this cause is docketed and set for hear-
ing, and again came on to be heard upon the original and 
amended bills of complaint and upon the answer of the de-
fendant and the evidence ore teni1,s taken in open court upoit 
the 18th day of July, 1938, and reduced to writing and hereby 
made a part.of this record, together with the exhibits filed with 
such evidence. and upon the depositions taken and exhibits 
filed on the 31st day of Jaimary, 1939, a.nd filed in the pro-
ceeding and was argued by counsel. 
page 135 ~ It appearing to the court from the evidence and 
exhibits filed in this cause that the temporary in-
junction heretofore awarded the complainants restraining the 
defendant from: proceeding with the construction of an ·ad-
dition to her property at 4804 Chamberlayne Avenue should 
Elizabeth C. Deitrick v. I. N. Leadbetter, et al. 95 
be, and .. the same is hereby, dissolved, and the said cause 
retained on the docket for determination as to whether the 
use being made of the said premises is in violation of the 
restrictive covenants contained in the deeds of conveyance• 
to the respective parties hereto, complainants and defendant; 
and it further appearing· to the court from the evidence and 
exhibits filed herewith that both the complainants and the 
defendant derived titled from a common grantor, the Lewis 
Ginter Land and Improvement Company, and that all the 
said conveyances were made subject to said restrictive cove-
nants which run with the land as follows: 
Restriction Number 3 
'' That no part of said premises or buildings that may be 
erected thereon shall be used for any purpose or in any man-
ner that will create a nuisance, or make use of said prop-
erty injurious or offensive to a good residential neighbor-
hood.'' 
Restriction Number 5 
'' That the sairl land shall not be used except for residential 
purposes." 
And it further appearing to the court that the portion of 
Chamberlayne Avenue lying within the County of Henrico 
and in the section known aA North Ginter Park, is a resi-
dcmtial street, located in a residential area, and that it was 
developed as a residential section by the Lewis Ginter Land 
and Improvement Company, the predecessor in title of the 
parties to this suit; and it further appearing that the defend-
ant was operating· a tourist home and was furnishing room 
and lodging for hire to transients for the night, 
page 136 ~ and the court being of the opinion that the opera-
tion of said home as a tourist home did not con-
stitute a nuisance, but it further appearing to the court that 
the said land was being used for other than residential pur-
poses in violation of Restriction Number 5, the Court doth 
therefore adjudge, order and decree that the said Elizabeth 
C. Deitrick be, and she is hereby, perpetually enjoined and. 
restrained from using· her premises at 4804 Chamberlayne 
A venue as a tourist home, and from maintaining· upon her 
said premises any signs or posters advertising the same as a 
tourist home. · 
The Court doth further order that the complainants re-
I 
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cover of the defendant their costs about this suit in their be-
half expended, and to all of which the defendant, by counsel, 
excepted. 
Stat~ of Virginia, 
County of Henrico, to-wit: 
I, M. W. Puller, Clerk of the Circuit Court of the County 
of Henrico, do certify that the foregoing is a true transcript 
of the record in the above mentioned cause. 
And I further certify that the Attorney for the plaintiffs. 
had notice of the intention of the defendant to apply for the 
said transcript. 
Given under my hand this 3rd day of May, 1939. 
M. W. PULLER, 
Clerk Circuit Court,. Henrico County. 
Fee for Transcript, $12.00. 
A Copy-Teste : 
M. B. WATTS, 'C. C. 
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